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aP9 ,Pc Term, Sand. Hill; 6 Geo, 11. 

o^kerIlI/^' nature •£ a previous condition, as in the cafe of Lan^if 
y^jVKoaad^-'. and Baldwin, but rather are defigned to denote the time 
*^* * when the charitable bequefts ihould take cffed, from and im-^ 
medwtely'-after the death of my wife, and the death of my «/- 
pbenu Thomas Sutton nvithout ijfue male of his My, or after the 
'death of fuch iffue male, I devife to my f aid truftees, &c. And 
as there appears no intent of the teilator to give his ne^ 
phew any other eftate than before, fo the words may be fa- 
tisfied with a different conftru£lion \ for the woxA^from and 
'immediately after feem relative to the devifes before, imme^ 
"^ diately after the eftates already given, / devife to my truftees, 

and then after the death of the nephew without fuch ifTue 
male, as before mentioned *, or it may mean no more than 
this, if at the death of my nephew he have no iffue male 
living, or if he have, when they die, the eftate fliall imme- 
diately go to his truftees; and in cafe fuch con ftrudlion be 
not made, the words or after the death of fuch iffue male muft 
be reje£led, and are intircly ufelefs. 

What is faid, that the words recited in the reftraining 
claufes, which were defigncd to prevent his defeating his 
chtirities, then the bequefis to him and the heirs male of his body 
fbatl he voidy if he and the heirs male of his body do wajte, £siV. 
import that the eftate-tail was intended to the nephew by the 
teftator, do not neceflarily conclude fo far, fince they may 
be fatisiied by the bequefts given before to him and his fons ; 
and it would make wills very uncertain, if every uncautious 
and incorrcfl: expreflion in tranftu fliould be laid hold on; 
to determine the teftatbr's meaning to be different from what 
feems to be fo upon the confideration of the whole will. It 
is true, every fuch expreflion may be made ufe of to illuftrate 
the teftator*s intention, and that was all that was done in 
Sunday^ ^ cafe, 9 Co. 127. where, upon the whole com- 
plexion of the will, the teftator*s will was held to be, that 
•all the children (hoiild have the like eftate, and not fome to 
take in tail, and others only for life. 

Thefe things were mentioned, not to deliver the opinion 
gf the Court upon s^ poin( one way or other, but to'ft)e\v 

'1.-. ■ ' .• .-. ' that 
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^at it might deferre confideration, and being a queftion at ATTOKitsr 
law was fit to be left eo a trial, and not determuiedin equity, Yovw« a«4 
efpecially fince it appeared that there had been feme doubt 
in the cafe } for when the Exchequer allowed the plea, they 
muft have concluded that Thomas Sutton the nephew took an 
eftate-tail by the will ; and when the Houfe of Lorda re- 
verfed their decree, it argued at leaft, that they thought it 
doubduly and deferving further confideration. 

fAs to the farm and eftate in the county of Si/ffolk^ where- 
of the devifor had only an equitable intereft, and the legal 
eftate was in Thomas Sutton the nephew, that ftood upon a 
different foot, and was pro|j)er for a court of equity to de- 
termine. 

The Court clearly agreed, that there was no difference in - i.4»«, 
the conftru£iion of the words of the will in a court of 
equity from what they would have in a court of law ; and 
therefore if a devife of lands was made by him who had 
only an equitable intereft, or was but ajlui que tru/f^ the dc- 
vifee would take the fame eftate in all refpe£ls as he would 
have done from the fame words if the devifor had been feifed 
in fee of the legal eftate ; nor will any difference arife in 
the conftru£lion of the words of the will from the remain- 
ders being limited or difpofed of for charitable ufes, than what 
would arife if the fame remainders had been difpofed of to 
private perfons. 

But in this cafe the bill is, that the heir and devifees of 
Thomas Ststton the nephew may be decreed to convey purfuant 
to the dirediions of the will. He in the firft place charges 
and fubjeds all his eftate to tlie payment of his debts, and to 
the annuities and legacies given by his will; then, taldo{ 
notice that the legal eftate of this farm in Sufolk was in his 
nephew Thomas Sutton j he direfts him to convey the fame to . 
the truftees afternamed and their heirs, upon the ferera! 
ufes, trufts and purpofes after limited and appointed, or elfe 
to declare the truft thereof by deed, Vc. in fuch manner as 
the faid truftees fliall reafonably think fit and require, in 
twelve months after his deceafe. Now in cafe the bill or in* 

fbrmatioQ 
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ATTM«sr iDrmadon had been exhilnted widiin the twelve months to 
Yovtfoaiid' enfoTce fttcfa conreyance or declaration of truft, would not 
^^^ the Court have enforced a ftri£l execution of the convey- 

ance, fach as might not have left it in the power of the 
tiuftee prefently to defeat it ? It is apparently the intent of 
the teftator^ that the lands in Suffolk ihould go to his ne- 
phew for life only; that after failure of his children and 
their iflues, it ihould go to the charities (pecificd in the 
will ; that the nephew ihould not defeat them ; that on his 
refufal to declare the truils, he fhould lofe all the benefit 
given him by the will; would 'the Court then have enabled 
him immediately to have defeated them ? No furely, they 
would have put it out of his power to do fo. The fubfequent 
ufes^ truils and bequefls in the will are only fpecifications 
of the fpecial ufcs and trufts the teftator defired to have 
perpetuated and take ^StQt\ and therefore the conveyance 
or declaration of the truft muil have been dire&ed in fuch 
planner as that they might uke efied ; it was to be done hi 
inch manner as the truHiees iliould reaipnably think fit and 
require; would it have been reafonable to require fuch a 
conveyance as might immediately have been defeated, and 
the truilees barred of the eftate and tntereft intended them ? 
The conveyance in this cafe muft have been direfted agree- 
ably to what would have been done in the cafe of marriage 
• articles. And the utmoil that could have been aOced from 
the words, after the death of my nephew Thomas Sutton, mib^ 
cut iffue male of his body begotten^ or after the death of fuch ijffite 
male^ would have been, that an eftate (hould be limited to 
any other fons the tellator ihould have, in the fame manner 
as it was given by the will to his firft and fecond fon, not 
that it (hould be limited to him and the heirs male of his 
' l)ody, fo as to defeat all fubfequent limitations. 

That this is now the C(mftant method of courts of equity, 

in the execution of conveyances upon marriage articles or 

odier agreements; the cafe of Trevor and Trevor was fo- 

|cmnly debated and confidered, and afterwards affirmed in 

Sapn p. 416. the Hottie of Lords. There the Mailer of the Rolls, Sir 

a ^ John 
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j^n Trover, had agreed by marriage articles to fcttk an Att»«ii«t 
cftate on himfelf' for life, then to his wife for life, then YovtiaMl* 
to the ifliies male of his body by fuch wife ; and in cafe no 
fettlement was made in two years after the marriage, the 
perfons feifed ihculd Hand feifed to the fame ufes , after the 
two years he fuflfered a recovery, and difpofed of the eftaie 
by will ; but all was lei afide, and die conilruAion made 
was, that the articles ihould have been executed fo as not to 
hare en^ibled the Mafter of the Rolls to defeat the children 
of the marriage. And although it was infifted, t^at by the 
covenant to ftand feifed the eftate was now executed to the 
limitations as expreifed in the articles^ it was held that 
ought to make no alteration. 

So in the cafe of PapUion {a) and Foice, determined by the W i ^* ^^fm- 
Mailer of the Rolls, and afterwards agreed to by the Lord z Kciy. •t. 
Chancellor, it was direfted, that where a perfon devifed i*^^'!^. ,g*. 
monies to be laid out in the purchafe of lands, to be fettled ^ ^^ 
upon A. for life, and after to the heirs male of the body of 
A. it was held, that fuch fettlement {hould be made as might 
effejiually fecure the eftate for the benefit of the feveral 
iflues of A. But by many cafes of a like nature in courts of 
equity, it feems to be juft, that where conveyances are to 
be carried into execution, purfuant to the dire£lion of art!- Forr. 14* 
des or a bft will, tlie fame (hould be executed in fuch a man- 
ner as may fecure to every one the eftate or benefit intended 
hun, if it may be done confiftently with the rules of law ; 
^nd not executed in fuch a way as will enable one perfon to 
defeat the eftate of another, if it can be properly prevented, 
iknd iiicb execution as would hkft, been decreed againft tlie 
nephew, if living, or if the information had been exhibited 
in twelve months after the teftator's deceaiie, the fame ought 
to t}e executed by his reprefentatives now ; and whatever the 
truftee hath done to prevent it, is contrary to the duty 
of a truftee. And therefore the Court declared, that the 
common recovery fuffercd by Thomas Sutton the nephew, of 
the eftate in the county oi Suffolk, and the deed leading the 
ufes of it, were a breach of truft, and ought to be fet afides 
md that the heir and devifees iliould join in executing a 

conveyance 
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conveyance to the truftccs named in the will, or fach 
others as fhould be appointed truilees according to the di- 
reftion of the wiUj upon the ufes and trufts not yet dctcr- 
mihed which were mentioned in tlie will^ that they fhould 
likewife deliver poiTeflion, and account for the profits tlicy 
had refpeftively received Gnce the relators were intitled; and 
that the bill (hould be retained for a year, and either fide 
at liberty to try the title at law, for that part which was 
not the truft-eftate, and then refort to the Court for further 
dureftions, and that tlie plaintifi^ (hould have their cods. 



(i) Upon which the Sn/tons, (who 
, claimed under the recovery ) after- 
vvards biought their ejetlincnt in the 
Court of Exchequer, which was tried 
in //i^ir^ vacation 175s * ^°^ the jury 
Ibund a fpecial verdid^ 'vtz. the laid 
yoifit $t,i ton's will, and all fafls ne- 
ceifary to bring the matter of law be- 
fore the Court* and in Eafier term 1737* 



the fpecial verdidl was argued; in the 
term following, the Court gave judg- 
ment fur the leiTors of the plaintil', 
being of opinion that Thomas Sutton, 
the nephew took an eftate tail in the 
Cbeqner-hn, and on the 2 2d of June, 
1737, ^^^ Court ordered the tenants 
to attorn, (2fr. to the Smttons. i P. 
Wms. p. 767. in note. 



Cafe 291. 



Ifthekiag'i 
debtor diet, hc« 
may purfae bit 
lenedj againft 
kit execator at 
any tine. 
Puk. io%» 



(0) Vide Stat. 
19 Geo. 3. c. 
69; (te. I. 
4 Term Rep* 
466. 



Attorney General verf. Elizabeth White, Execu- 
trix of James White. In Scacc'. 

AN information of debt was exhibited in Trinity terrn, 
on the 29th oiyune^ 12 Geo. 2. againft the defendant 
for 1140/. for the duties of 3600 gallons of brandy im- 
ported by her teftator on the loth of February preceding. 
On nil debet pleaded, the jury find that the teftator imported 
thefe brandies in the year 17 19 and 1720, in calks con- 
taining but twelve gallons each, and that he before the du- 
ties paid, which came to 1140/. died (to wit) on the 20th 
of February 1 725, having made his will, and his wife, the 
defendant, executrix. 

On this verdidl it was infifted on behalf of the defendant, 
that fince by Statute {a) 4 (s^ 5 Jr. Isf M. c. 5. fee. 8. the 
importation of brandy in fmall veflels and calks not con- 
taining each iixty gallons at leaft, was prohibited on pain of 

forfeiting 
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forfeiting the faid brandy or v^uc thereof, i^c. the King ^JJ****^^ 
ought in this cafe to have fued for the forfeiture, and not Wjiit*. 
by way of debt for the duties or cuftoms, which would 
have been payable m cafe the brandy had been fairly im- 
ported, 

• 

At lead the duty in this cafe arifing ex deliBo from the 
unlawful importing of the brandy in fmall calks, however 
the king might have difpenfed with the forfeiture, and de- 
manded the duty againft tlie teftator, he cannot do fo to 
charge the executrix, againft whom in this cafe debt is not 
maintainable. 

And It was argued by Mr. Ward and Mr. Bootleg counfel 
for the defendant, that where goods were abfolutely pro- 
hibited to be imported, the importation occafioned a forfei- 
ture of the goods, which the King could not difpenfe with; 
that there was a wide difference between goods on which a [ 434 ] 
duty was laid, and a forfeiture given as a penalty for non- 
paymeuc of the duty, and goods that were prohibited to be 
imported, and forfeited in cafe they were fo. In the firft 
cafe it was not much controverted but that the King might 
waive the penalty and accept of the duty, and if they were 
carried into the Cuftom-Houfe, the duties might there be 
accept^, but if prohibited goods weve carried to the Cuftom- 
Houfe, the forfeiture ftill continued. 

When goods are prohibited the intent of the law is, that * 
no duty (hould belaid for them becauie they are not to be- '' 

imported at allj but if upon the importation a duty may 
be accepted inftead of the forfeiture, the importation would 
be encouraged, and the intent of the law-makers defeat- 
ed. ' 

But in cafe the King could difpenfe with the forfeiture 
and take th« duty, he ought to make his ele£lion to do fo 
in the life of the party, otherwife it would be highly incon- 
venient ; for as the King's debt muft be firft fatisfied, it may . , 

. Infrt 1,415. 

liappen after a merchant has been dead twenty or thirty 494. 
y^rs,' pd his executor had adminiftred^ paid all his debts, 

and 
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ATf<HtiftfV 2nd difpofcd of alt his aflfets, a claim might be fet up for 

Wiirr*. duties upon goods imported which the executor has no know-^ 

ledge of^ and can make no defence againit, and every thing 

turned rounds or the executor ruined on pretence of a 

devaflaviU 

The proceeding by way of* information for debt in the 
cafe of the Crown was introduced by Sir Edward Northey 
when Attorney General ; for before the informations ufcd to 
be founded on the ftatute; but if fuch proceedings be 
Iftewife carried on in the cafe of executorS) it muft be mudh' 
more mifchievousj efpccially in cafes of this nature, where 
the matter charged is a perfonal tort done by the importer, 
whofe offence dies with his perfon; and therefore in all 
cafes of penalty, forfeiture or wrong committed or dene by 
Sid %% ^"y perfon, no a£^ion lies for it agatnft his executor, [a) 
344* A£tion lies not againd executors on Stat. 2 isT 3 Edw. 6» 
j'sitt. iSr.407. £»• 13. for not fetting out tithes, (i) 

t43S ] 



(A I Si. 
> keb. 
S.C. 



If the tenant be amerced in the manor court, and die 
before it be levicdi the amerciament is loft, (a) 



8. a 



€i«.Blis. 557* I^cbt lies not againft executors where the teftator might 
J Co. 87. b. YiVic waged his law. 

Pra.Elis.557. Nor upon an a^ard made upon a fubmiffion by the tef- 
*w* Ra m ^^'^^ ^^ ^ reference, although the award be in writing. 

m48. cont. * 

t Sdk. 69. And no inftance or precedent can be (hewn, where fuch 

an information was maintainable againft an executor. 

The Attorney and Solicitor General ^^»/rir infifted, that the 
ftatttte I a Car. 2. c* 4. grants to the King the duties of ton- 
nage and poundage, viz. fo much per ton on all wines im- 



(1) The executor of the parfon is cord. la an a6Uoli of debt for a fine 

not entitled to the forfeiture given or an amerciament, in a lett the de- 

by the ftatute. I Vern. 6o. fendant (hall not wage his law» be- 

(s) The reafon is becaufe the te- caufe the leet is a court of record, 

nant might have waged his law, the Co, Lit. 295. a. Moore 276. 2 Roll, 

manor cotirt not being a court of re- Abr. io6. 1 Leon. 203* a Lev. 106. 



portedj 



^> 
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ported, fie. fo that it is a duty for which the King may have Atto**** 
debt^and the fubfequent a£l& which augment the duty are Wsits. 
worded in the fame manner. The ftatute ^ li ^ W. ii M. c* 
5. for further fupply, bfc. gives and grants to the King the ad- 
didonal rates, impofitions, duties, viz* for every gallon of brao* 
dy imported, lie. two (hillings. Now wherever the coninK>n ^'•' ^'^' $4^ 
liwor cnilom creates a duty, debt lies for it j per Hale, Hard. 
486. And it mud be the fame where an a£^ of parliament 
creates a duty ; wheli a ftatute ena£ls any thing' for the ad- 
vantage of another, the perfon will have a remedy given him 
by the fame ftatute ; per Holt C. J. 6 Med. a6. Thus on 
the ftat« a 8 Eliz. c. 4. the flieriiFmay have debt for his fees, 
Af«. 853 (a). I &/*. 209. and on the ftatute 2 «tf 3 Edw. 6. (•) ^^^' ^f- 
e. 13 [b). fov no^fetting out tithes ; on the ftat. 14 H. 8. c. 5 Latch. 17. 51. 
(c). for Ac pra&ice of phyfic in Lmdm without licence, j. 35/ 

though no fuch a£lion is exprefsly given* r^) ^ RoK^Abr. 

598. J. 30. 

% Infl. 650. (e) X Rol. Abr. 59S. L 15. 

But it was chiefly objefled, that by the provifo in the fiat. 
^li ^ W. fi M. c. $. f. 8. if brandy be imported in ca(kt 
under 60 gallons each, it is forfeited, and then the a£iion is 
not to be maintained for the duty. To which it was anfwered 
by Mr. Attorney, that this- prohibitory claufe does not extiu'* 
gtttfh die duty, but the King may take advantage of either as he 
pleafes.' It will not be faid, becaufe by the ftat. i Anne r. 14. [ 436 } 
it is enacted, if any import or land goods, fie* before duty paid 
or fecured, or be aiding, fffr • he (hall forfeit die goods and 
double the value, that therefore the King can have no remedy 
for the duties. And what difierence> when fuch forfeiture is 
given in the fame or fome other z(k i And as to what was 
faid that the King (hould make his ele£lion in the life of the . 
party, no cafe is cited to warrant it ; in debt or Affumpftt the 
executor may eleft either, as well as the teftator. 

Hale cited 2 Mod. 128. which faith. If in an aft of par- » HaU'iP.C. 
iiament there be a prohibitory claufe, and another which 
gives a penalty, an- information lies on the prohibitory claufe, 

' and 
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' ATToiNtr and the party may decline to proceed for the penalty. Debt 
Wbsts. was brought by the farmers of the cuftoms on the ftat i Jac. 
^r. 33* for the duty of poundage for goods landed without 
paying the cuftoms, i B.61. Rep. 383 •, fo upon this very fta- 
tate, 4 {sT 5 W. IS M. c. ^. it hath been held in this court 
that debt lies for the duties. 

Chamberlain and Hobis* 

Cm) Banb.44» ^^^ again (a) Doe qui tarn v. Cooper^ 2 Geo, 

As to the feco^id point, on which the moft ftrcfs feems to 
be laid| it muft be admitted that in all cafes where money 
becomes due by contra^ or agreement with the teftator, aa 
a£bion is maintainable on fuch contra^i againft the executor, 
anlefs where the teftator could wage his law ; fo where the 
money grows due upon a default .or mifdemeanor, if reduced 
to a certainty by a matter of record, &f . as for iflues forfeit* 
ed by the teftator, or fine on him by Juftices at Wejltninfier^ 
affifes, quarter feffions, oommii&oners of fewers, bankrupts, 
or ftewards of Icets, fiTr. Ogk. E^f 118 (3). 

^^ j^ ,^y^ It is true no afiion lies againft an executor or adminiftrator 
for any perfonal wrong or injury to the perfon, lands, or goods 
of another^ as trcfpafs, battery, falfe imprifonment, wafte, 
lite. 

|- , Nor upon a ftatutc which gives remedy by debt againft the 

teftator himfelf for his mifdemeanour, as debt for an efcapc, 
for not fetting out tithes, lie. 41 AJJ>\^. Dyer 322 (^). 
iliiA.KltX%u 2 //J/?. 382. Of •£x*i2S. 



Cro.Car. 539. 
I Saoad. siS* 



But the law gives further remedy againft executors in the cafe 
of the Crown, than in the cafe of a common perfon ; for as 
by the common law the king had his remedy for any thing due 
to him againft the perfon, land and goods of his debtor, 3 Q. 



(3) Th9 edition of ^/*/w«r/A'8 Executor*, printed in 1774, is throughout 
rrfericd to. 



ra. 



De Term. Sana. Hill 6 Geo. II. 437 

ti.b. 2 Ififi. lo, Godb. 200. t^c. fo if his debtor died,' he Atto»».v 

might purfiic his remedy againft his heir or executor. 2 Roh Whiti. 

iftr. 162. And he might oblige the executor to give fecurity P»^«- J^i- 

for the King's debt before he adminiftered. 2 RoL 158. /. 45. , 

So the King might have his remedy againft the executor for Godb. 291. 

debt on fimple contraft, for the executor could not wage his 

law againft the Crown. ^ Co. Lit. 295. 9 Co* 88. 

So by the Kingi account lay againft the executor of his ac- Godb. x^ 
countanty though not in the cafe of a common perfon for want 

of privity, till the ftatutc (fl) 4 fef 5 Amie^ c. 16. R. n Co. (a) St. 4 Ana* 

90. 2^;^. 161. c.l6.f.a^ 

So where thcteftator was chargeable only to the King as an 
intruder, trcfpaffer for wafte, or other matter that is of 
profit or value, although not for a mere perfonal wrong. 
Sav. 40. 

So for the duty of prifage wines, per 4 In/l. 30. 3 Bul/l i. (^) Moor, Ut. 

4C01n.Dif.447. 
And as to the inconvenience to executors or adminiftrators, 
in cafe an information be brought againft them after they have 
paid away all their aflets to fatisfy other debts, it feems not^ 
greater than what in all cafes they muft fubmit to, they muft 
take the beft care they can, not to pay debts of an inferior 
before thofe of a fuperior nature. 

It is true that the King muft be firft fatisfied debts on record, [ 438 J 
as judgments, ftatutes, recognizances, and it would be a deva^ « inft. 3x- 
Jlavit in the executor to pay other debts before him 5 fo obliga- 
tions to the King, for they are of the nature of a ftatute ftaple, 
by ftatutc 33 H. 8. c. 30 {c). i jtnd. 129. So debts for y. Moor 103^ 
■fines or amercements in the King's courts of record. Ojf. Ex* * B'<»wai. aoj. 
136. 

But debts due to the King which arc not'bf record feem not Hardr. 27. 
ncceflary to be fatisfied before debts due to other pcrfons, ^^^' *^'* 
Vol. !!• B where 
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where there is no notice given of thfe King*s debt i as where 
money is due to the King for wood, tin, eftrays, &c. or for 
amercements in court baron, or other court not of record. 
Off. Ex^ 134. 2 RoL 159.^/. 8. So debt for arrears of rent 
from the Kang's leffee. Off. Ex. 135. Or due to a perfon at* 
taint or outlawed, if not found by office. Off. Ex. 1 34. So if 
in debt on a bond the defendant be outlawed before judgment 
dll actual feizure, this debt need not be firft paid, i Salk. 8o. 
Or if debt be afligned to the King. Lane 65. 

And by the opinion of three barons judgment was given for 
the King. Thomson contra (4}. 



(4) Lord Mansfield declares in the 
cafe of Hamblj v. Trott^ reported by 
CowfiTf p. 376. that ** Co far as the 
tort itfelf goes, an executor (hall not 
be liable ; and therefore it is chat all 
public and all private crimes die with 
the offender, and the executor is not 
chargeable ; but fo far as the a6l of 



the offender is beneficial, his aflets 
ought to be anfwerable ; and his exe- 
cutor therefore ihall be charged."— 
The prefent cafe certainly falls withia 
this rule»the teftator's ad having been 
beneficial to his property, therefore 
his perfonal reprefentatives are refpon- 
fible. 
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Lord Vifcount Falkland^vr/^ Phipps* Cafe ao2. 

THIS was an aAion of Scandalum Maznatunkhxo\xAt by Peers of Sat- 
Undnitct the 
Lucius Charles Ijor A Vifcount Falkland^ as one of the Union (ball be 

peers of Great Britain, againft Nathaniel Phippsy butcher, laK &«- 

for dicfe words, Gojetch your lord out, G—d d-^n him, I will *»A«^r««*- 

hill him, he is a villain and a villainous rogue ; ^nd for other 

Words, He is afcrub and fcoundrel, to the damage of 5000/. 

Defendant pleads not guilty, Verdift for plaintiff. Damage %ol. ^ 

But it was infifted on the trial, and referved for confidera- 
tion, that the plaintiff ought to prove hlmfelf a Peer. &ed non Cffo.Car. i3«. 
allocatur \ for the plaintiff in his declaration gives himfelf that 
denomination. Lord Vifcount Falkland^ one of ^he Peers of 
Great Britain, and if he was not fo, the defendant fhoiild have 
pleaded the mifnomer ; but by the plea in bar he admits the 
plaintiff to be what be calls himfelf. 

2. Thaf the plaintiff being only a Peer of Scotland vrzs not 
intitled to an a£tion of Scandalum Magnatum on the ftatutc 
a £• 2. f. 5» unlefs he had been a Peer of Parliament, for the 
precedents of anions of this nature are vocem & locum inpar* t * 
liamento habend. Vtd. £nt. 7a* ^4• Ckr. 14. 17* 

Sednon allocatur \ for by the ftatute of Union, 5 Arme, c. 8. 
Art. 23. all Peers of Scotland after the Union (hall be Peers of 

Ba Grtai 
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(m) Cro. Car. 
136. 
Ley. 81. 
FaljD. 565. S.C. 



Rai(. Int. 593. 

Hern. PI. 111. 

A46. 

3 Inft. CItr. 2?. 

Lilly*! Eot. 494. 



Great Britain, and have rank and precedency, &f • be triedf 
bfc. and enjoy all privileges of Peers as fully as the Peers of 
England now do, or hereafter may enjoy, except the right and 
privilege of fitting in the Houfe of Lords and^the privileges de- 
pending thereon, and particularly the right of fitting upon the 
trial of Peers. 

Now the ftatute 2 R. 2* c. 5. or 12 R» 2. r. 1 1. does not 
confine the remedy thereby given for fpeaking falfe news, 
lies, or other falfe. things, to words fpoken only againft 
the Peers of Parliament, but extends to falfe words againft 
other Nobles or great men of the Realm ; and therefore when 
tlie Peers of Scotland are by z& of Parliament made Peers of 
England or Great Britain, they are Nobles of the Realm. 
There {a) was no Vifcount at the time of the ftatute 2 JJ. 2. 
the firft Vifcount being John Beaumont, who was created 
Vifcount in the 1 8th of //# 6. yet when created Noble, though 
by a new title, he was intitled to his adion on this ftatute. (i) 

And though fome precedents may add vocem i^ locum inpar^ 
liamento haben, this is Hot neceflary for the maintenance of the 
adlion, and feveral precedents omit them, as Hern. PL 200| 
201. 2 Bro, 16. BrownL Red. 21. So Ftd. Ent. 6l. 

63(2). 



(0 So a Baron of the Exchequer Lord MorJin^toH, reported in Forief, 

is entitled to this adion, though the eue, p. 165. that a SeetLh Peer fmce 

ftatute only mentions Jufticeiofthe one the Union is equally entitled to privi- 

Benci^ or the other: Palm, ^6^. Semi, lege from arreft with any Emgli/k 

12 C0. 134. • Peer, 

(2) It is determined in the cafe of 
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Cafe of Kennet Lord Dujffus. In the Houfe of Cafc 203. 

Lords. 

BY theftat. i Geo. c» 42. it was ena£led, that whereas George Wbentbelegi. 
Earl of Marifchal, Kennet Lord Dufus, and fcvcral others ^^^^ „ 
to the number of 50, did on or before the 13th of November J^^f »<»«'. «<> in- 

"^ ' •' ferior court c«a 

171 c, in a traiterous manner levy war, £^r. and are fled to ^>°W any other 

, ternu 10 be aa 

avoid profecution, Vc» if they render not themfelves to one e^uiTiieat. 
of his majefty's juftices of the peace on or before the laft day 
of June 17 id, every of them not rendering himfelf as afore- 
faid, fliall from the laid 13th day of November 17 15, ftand 
fiKi be adjudged attainted of high treafon, &r. 

Lord Duffus on the 15th of May 1716, wrote to Sir Cyril r . . j 1 
Wjcbe^ defiring to throw himfelf at his Majeft/s feet, and to 
make a vifit to him (Sir Cyril) for diat purpofe \ and did fo 
at HamburghfVfhcre Sir Cyril was then refident as a public 
Minifter for the King. 

On the 2d of June 17 16, he fct out for England by fliip 
from , and came to Hamburgh^ where on the 29th day 

of June he was feized and taken into cuftody about 

e'clock in the evening, and was afterwards fent into England^ 
and committed to the Tower , but pardoned by King George. 

Upon this cafe Lord Dufus petitioned the King, who re- 
ferred it to the Houfe of Lords, that his Peerage might be al- 
lowed. And it was infifted by his counfel at the bar of the 
Houfe of Lords, thzt^Kennet Lord Duffus his father was not 
attainted by this a£l of parliament, fince he was minded to 
render himfelf, and coming into JE/t^/jh^ for that purpofe, was 
prevented by the King's Minifter abroad, who feifed and de- 
tained him at Hamburgh^ whence he was ready to fct fail for 
England^ in order to render himfelf there to a juftice of the 
peace, according to the diredion of the aft of parliament. 

B3 That 
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Uf^^^v%*t That he had an intention to render hxmfelf according to 
the aft, appears by his application to the King's Minifter for 
that purpofe on the 15th of May ; and accordingly he fct out 
on the 2d of June 1716, in order to come to England, and 
had arrived as far as Hamburgh on his journey, when he was 
feized by the King's Minifter there, which was the fame as if 
he had been taken into cuftody by the King himfclf ; whereby 
liis render was prevented, and made impoflfible by the a£l of 
the Crown, of which no advantage ought to be taken. 

And by law, it was urged, it is a fufficient performance of a 
condition if it be performed in fubftance^ although every cir- 
cumftance is not purfued ; and in this cafe, although he 
could not render himfelf to a juftice of the peace, yet he had 
rendered himfelf to one of the King's Minifters, and was aftcr- 
[ 442 J wards fent over, and might have been tried ; which was all 
the defignand end of the a£t of parliament ; and confequenti- 
ly the fubftance of the condition required by tlie a£l: of parlia- 
ment having been coniplied with, it was fufficient to prevent 
the Attainder from taking effeft. Suppofe he had rendered 
himfelf to one lately put out of the commiffion of the Peace, of 
which he had received no notice, would not the aft have been 
fufficicntly complied with ? And many other cafes might be 
put, where it would be extremely hard that the party (hould 
not be excufed, fince it would be equivalent to a literal per- 
formance of the condition. 

Secondly, it was faid, that In all cafes where the condition 
becomes impoffible to beperformed bythe adlof God, or of the 
Law, or bythe aft of the King, or of the perfqn onwhofe behalf 
the condition was made, the condition is difpenfed with, and 
need not be performed : and therefore in this cafe, when the 
Lord Duffus was taken into cuftody by the King's Minifter, 
which was the aft of the King, it was impoffible for him to 
pome vciXxsEnglandy'axiA render himfelf to a juftice of the peace. 

And it being objefted, that his intention to render himfclf 
was not very evident, fince his application by letter to Sir Cyril 
fVychf at Hamburgh was the i^th of May, but he took not 

ihip 
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fliip till the ad of June^ and was no further than Hamburgh ^'^ Duffwj'i 

on the 29th of June^ whence it was from the evening of that 

day impoffible to come into England time enough to render 

himfelf to a juftice of the peace on the laft of Jtmcj which was 

the next day ; a witnefs was produced, who faid it was pofli- 

blc to come from Hamburgh to England in the time, fuicc it 

iwas but leagues, and with a good wind a perfon might 

fall ■ leagues in an hour. 

But taking it for granted, that the Lord Duffus meant to 
render himfelf, and might come from Hamburgh to England 
time enough, yet there being a pofitive aft of parliament, which 
made every perfon attaint that did not render himfelf to a juf- 
ticc of the peace by fuch a day, it muft be ftridly complied 
with ; and the non-performance could not be difpenfed with by 
any inferior Judge or Court, or by any authority but that which 
made the a£l of parliament. 

And this matter of law was referred to the opinion of the 
Judges prefent, who were the chief juftice Eyre and myfelf ; 
and we were of opinion, that this was not a compliance with 
the z(k of parliament; nor could any inferior court, if the Lord 
Duffus had been arraigned before them, conftrue it fo to be ; 
for all he could fay for himfelf had been, that he hsd furren- 
dered himfelf according to the a£k ; which faft, if it had 
come to be tried, muft have been determined by a jury, who , 
upon this evidence could not juftly fay, that he did render 
himfelf to a juftice of the peace as the aft direfts -, or if they 
had found the matter fpecially, the court could not adjudge it 
to be a render according to the intent of the aft ; for the Le- 
giflaturc may put upon an offender what terms it pleafes, nor 
can an inferior court hold any otlier terms to be equivalent to 
them i that muft be the aft of the Legiflature itfelf. 

And I mentioned the cafe M. 8 Hf 4. 12. which' was _. _ 

Kll. on Par. 

this : Sir Thomas Brooks coming to the parliament 5 H. 4. Edit. 1768. 
one John Savage fell upon Richard Chtdder his fervant, M'ho ^* * ^' 
was attending him, and having grievoufly bounded him he 
fled, upon which lU advifamento procerum ad requifitionem com^ 

B 4 munitat* 



443 



De Term. Sandt. Mich. 7 Geo. 11. 



^'Otd Ovrrvt^'t munitat. ordinatum Jult 1 8 Mart, in di£f9 parliamento^ that pro^ 
clamation fliould be made at the place where the fa6t wa» 
done, and if John Savage did not render himfelf to the Juftice 
of the Kiftg*j Bench within a quarter of a year after, he fhould 
be conviiShed of the offence, and pay double damages to the 
party. 

Proclamation was made in Ea/lsr Term, 5 ff. 4. and he not 
rendering himfelf within the time, a Capias was awarded 
againft Savage returnable M. 6 IL 4. and he not appearing, 
Chedder fucd for the double damages ; and Savage in bar faid, 
that he had rendered himfelf to the King at Pomjret within the 
time, in the prefence of the Bifhop of Ely^ then Lord Chancel- 
lor •, and the King committed him to the cuftody of the Duke 
of LancaJierjLoxA. Steward -, whereby he could notrcndcr him- 
felf to the Juftice of the King*s Bench \ but the court faid,. that 
the order of parliament could not be varied by any inferior 
court •, therefore his furrender of himfelf to the King, (ince he 
did not render himfelf to the Juftice, as the proclamation ra- 
quired, was of no avail. 

Taibot Lord Chancellor, and Lord Hardwicie, approved the 
opinion, and the Lords reje£led the petition. 
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Cafe 204. Cafe of John Pitt, Efq. Iii Serjeant's Inn. 



How far pnti- 
legeof pariia- 
menc after difTo- 
jution Oiall be 
extended. 
Fori. 1 59. 
2 ttarnard. 422* 

433- ^ 
a Sir. 9S5. 
CjC. Temp. 
Ilirdw. zS. 
Cunn. 16. S. C 
Tid.Pr. 20.45. 



Rift. Eat. 664* 



THE cafe referred to the confideration of the Judges af- 
fembled at Serjeants Inn was thus : John Pitt was Bur- 
gf.fs in parliament for the Borough of Camclford, and on the 
1 7th of Afijy 1 734, the parliament was prorogued by the King 
to the — — of Juffe next, and on the enfuing day, viz. the 
18 til of May^ it was diffolvcd by proclamation. 

I. The firft queftion was, if John Pitt was intitled to tlic 
privilege after the diflblution ? And it was agreed by all the 
Jud^jes, that Members of Parliament have title to the privilege 
eundoy tnorandoy fcsf redeundo* Appendix to Rc^^. i • A writ for 
the Abbot of Malton againft thofe who had arrefted him in 

his 
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liis return home, recited, that whereas the Nobles in going PixT^tC^ft, 
to parliament and ftaying thcrej and returning from thence, 
i^c* A citizen of Exeter being condemned on feveral infor- 
mations in the Exchequer during the feilions of parliament, 
1 7 Ed. 4. an a£l was made that he fliould have as many 50- 
ptrjedeas^s till he fliould come home. In Cottotfs Recordt^ Elf.ooPbi. 
p. 704. It was faid, that the Commons claim privilege P**4S« 
forty days before and forty days after every feflion ; but the 
Commons never have afcertained the time of their privilege. 

Although it was declared by the Chancellor, upon confulta- 
tion of the Lords, that Peers have only twenty days before and 
after each feifion, and that their privilege commences from 
the date of the writ of fummons {a). 2 Lev. ^2. W > Ch. CaC 



220. 



So the privilege of a Burgefs begins but at his eleftion ; for [ 445 ] 

if he be arrefted before, he fliall not have privilege. Mo. 340. Sir. on Pari. 

p. 243. 

Second quellion, how long the privilege continued ? It was i Browni. 91. 
faid, that the Lords have determined their privilege to Jiave \ sid.^^Trwtf?" 
continuance for twenty days before the beginning, and twenty 
after the ending of the feflion ; but the Commons claim forty 
days. 2 Lev. 72. as before. 

But all the Judges feemed to think that the Commons ought 
to have a reafonable time before and after the feflion, but what 
time was reafonable never had been by them exprefsly deter- 
mined ; yet this arreft feemed too hafty, aiid within the time 
that ought to be allowed for his return. 

The third queftion was, how advantage fliajl be taken of Tidd'i Pr. $4. 
the privilege ? And it appeared to feveral that he ought to 
plead, or at leaft to fue a writ of privilege, before the Court 
can take notice that he is intitled to it. But after confidera- 
tion, it was agreed by ten Judges,that although a writ of privi- 
lege was more proper before the flat. 12 £tf 13 /JP". 3. r. 3. yet 
after this ftatute no plea of privilege could be well pleaded, 
for fuch plea concludes^ curia cognofcere velit. 

But 



us 
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(«) St. 7 Ann. 

c. I a* 

(i) Sc. »9. 

Car. a. c. 7. . 

f. 6. 

(f> Sapra, p. 

4x1. 



But by this aft it was cnaftcd, that if any have caufc rf 
adion againft any of the knights^ citizens, or burgefies, or 
other perfon intitled to privilege of parliament, he may profc- 
cute, Csfr. by fummons and diftrefs infinite, or by original biM 
and fummons, as attachment and diftrefs infinite, &r* pro- 
vided the aft extend not to fubjeft the perfon of any intitled 
tp privilege of parliament to be arretted during the time of 
privilege ; and therefore no plea can be to the fuit, but only 
to tlie manner of proceeding ; but a plea M-as never known to 
ptocefs, for irregularity of the procefs is aided by the appear* 
ance of the party, and each plea (hall go to tlie writ or aftion 
as to a bill or plaint \ but the bill here is well. 

And therefore being only an irregularity againft this aS 
(which is a public a£t, and exprefsly provides that no perfons 
intitled, f^c* be arretted during time of privilege) it (ferns rea- 
fonable that it fliall be remedied by the Court upon motion, 
and due proof of the faft by Affidavit j as if one arrefte^ the 
fervant of an Ambafiador contrary to the ftatute (a) 7 jtmna, or 
upon a Sunday againft the ftatute {h) 29 Car* or in other cafes 
of privilege, as when a [c) juror or witnefs, or the plaintiff* 
himfelf be arretted in going to, or returning from the court, 
which are all difcharged upon motion 5 and by Lord Hard^ 
wickiy Chief Juftice, a writ of privilege was not here ufual, 
only where privilege was pleaded^ 



Cafe 205. Dame Dorothy Blunt verf. Japhet Crook and 
Thomas JIawkius. Before the D,elegates» 



Wherf parties 
are diiratu/ied 
with whu iwo 
deleitates do r« 
«^;j wdtnariitt 
Nuchas fctiimg 
allcf^ations, Csfc. 
the matter may 
be brooght un« 
«ier the confide- 
ration cf the 
•oodei'gatts. 



ON an appeal to the Delegates j the cafe was, that Johp 
Htiu'hins made his will in favour of die appellant his 
' niece, and afterwards made another will, as pretended, in fa- 
vour of Japhet Crook and Thomas Haivkifis \ and a libel was 
exhibited to difcover the fraudulent contrivances oi Crook to 
obtain the laft, and to fet it afide and cilablifli the firft will. 
Crook made an evafivc and infuflicicnt anfwcr, to which excep- 
tions 
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tions were taken, but over-ruled by the Judge of the Prcroga- BttjKTv. 
live Court, and thereupon an appeal to the Delegates. AiMthcr. . 

The Delegates reverie the former decree, and retain the 
caufc^ and order Crook to anfwer de novo, who puts in another 
evafive anfwer, apon which the appellant, before fight of any 
depoGtions, gives in further allegations to explain* fa£ts which 
Crooi had not clearly anfwered, and containing fafts difoovcred 
pending the fuit. In Trinity Term thefe allegations were re- 
jeded hj two of the Delegates at Dolors Commons^ on which 
the appellant applied that the matter might be reheard before 
all the Delegates. 

But It was objefted, that no fuch rehearing was ever al- [ 447 J 
lowed ; that the Delegates are all in equal authority, and their 
meeting at Dolors Commcns makes as much a feflion as at 
Serjeants Inn^ and the other Delegates might have been pre- 
fent if they had pleafed. That by the Commilfion the Dele- 
gates are authorifed fo that in oBis onKnariis duo, in fententia 
definiiiva qtdnque concurrant^ fo that the determination by two 
in this matter, which is an ordinary ad, is £nal and conclu- 
five. 

On the other fide it was infifted, and fo determined by the 
Delegates, that, admitting generally, two of the Delegates may 
fettle the allegations, upon which the proofs in the cauie may 
be taken ; and this may be well, if all the parties acquiefce 
in what they think proper ; but if the parties are diffatisfied . 
with it, it will be hard to bind them down to what two fhall 
determine, which would in its confequences be to make them 
entire Judges of the caufe ; for if they rejedled all the allega- 
tions which one fide thought moft material, the other Delegates 
could have no other evidence before them, on which they could ^ 

form a judgment, but fuch as the two Delegates admitted. 

It feems fitting therefore, that where the parties are difli- 
tisfied with what the two Delegates liave done, that the matter 
may be brought under the confideration of the Condelegates ) 
which is not to bring an appeal or writ of error on their 

judgmeiit, 
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3LVVT «. judgment; as is infinuated, before others that are but cc^^rdi- 
nate in authority with them ; but it may be better compared 
to a court's reviewing or re-confidering the a£t of one of 
themfelvest or their own ad; as where matters of .order or re- 
gularity are fettled by a Judge at his chamber, or in court, 
when but one or two there, it is frequent to draw it into exa- 
mination again, when the court is full; and this may1>e more 
proper, where allegations ore admitted^ than when reje£led im- 
properly. 
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Rufhworth verf. Mafon and others. Inhabitants Cafe ao6. 
of Coventry, Before the Delegates. 



O 



N an appeal to the Delegates, the cafe appeared to be, Vlwre aitkhi 
that on the i6th day oi July 1733, J^^ Rujbnmrth '^^Jt^ 
was elefted by the mayor and common council of Coventry to J?*^""*ijJJ* 
be u(her of the grammar fchool at Coventry \ but it being re- Mow a|iiB «<• 
quired by canon 77. noAtanm 1603^ that none teach fchoot 
without licence from the Bifhop of hb Diocefe, on the 3d of 
Q^Aer 1 733* a Caveat was entered with the regifter of the Bk 
(hop againft hi» obtaining fuch licence. 

On the 23d of OBober^ the Caveator ^ he that entered the 
Caveat^ was called to know what he had to objedl againft the 
granting of fuch licence^ and the prodorson each fide exhibited 
their proxies in the confiftory court of the Biifaop of Litchfield 
and Coventry. Hand for Rn/hnvortb the appellant^ and FleS 
cber for George Mafon^ Nath. Alfop and W. Orwe^ three in- 
habitants of Coventry, who prayed time to exhibit articles i and 
a day is affigned for that purpofe. 

On the 26th of OSiober, articles are exhibited, but no title 
or head to them, and no prayer annexed. 

On the 6th of November, Hand prays articles to be dUinifled^ 
and day is given to confidcr them. 

o^ On 
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KviHwotTB On the 20th oi November^ four of the fixteen artides are 
admitted. 

Viz. The third, for foliciting the chaftity of a woman. 

The lothi That he was paiBonate, and pulled his mother 
out of bed. 

The nth, That he beat his wife inhumanly after the Sa- 
crament, iic. 

" The lath, Th^t being vicar of FUongtj he beat his fcrvant. 

And the 13th article, which was for exafiing fubfcriptions^ 
and abufing his pariihioners by ill language, threats, ftriking, 
istc. ordered to be reformed. 

On the 4th of December^ nineteen additional articles were 
given inj which were admitted on the i ith of December. 

Upon this Rtdjhworth appeals to the Court of the Arches iil 
querela nulUtatisy for the four articles admitted, and prays that 
the thirteenth^ which was ordered to be reformed, (hould 
be rejeded. 

On the 29th oi April 1734, the appeal was coniidered and 
adjourned. 

OntJie 7di of Mayy Dr. BettefwotthiHtzn of the Arches, rc- 
jefis the querela nuttitatis, orders the head or title of the articles 
to be reformed, and the prayer to be extended, and the thif" 
teenth to be farther reformed. 

From this fdntence of the Dean of the Arches the appeal is 
now to the Delegates. 

It was infilled for the appellant by Serjeant Birch^ DoSor 
Andrew^ and Do£lor Csttre/l, 

1. That Ma/on, Al/t^^ and Grove, being inhabitants of Co- 

ventryf are no proper perfon^ to complain of zCt5 done by the 

* corporate 
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corporate body; for they arc concluded by their determina- ^^[^"JJJ^'J^ 
tioiiy otherwife a minority may defeat an ad of the majority. 

2. That it was improper to proceed in this manner ; for 
upon the Caveator's being fummoned to (hew what obje£lion 
he had agsunft the Bifliop's giving a licence, they (hould have 
proceeded in a fummary way, not by way of libel and ar- 
ticle. 

3. That on the appeal the court could not reform the head 
of the articles, which is to make a new caufe, nor extend the 
prayer, which is to vary intirely the nature of the proceed- 
ing } the proceeding was in a criminal way, it is now altered 
to a civil caufe. 

4. That if this could be done, it could not be after f^tence 
for the admifiion of the articles. 

5« That the articles are foreign to the matter complained of, 
which charge him with mifdemeanors in his fpiritual function 
of Vicar, when the matter was only whether he fliould have a 
licence to tp^ch fchooL 

6. It is not too late to infift on this matter, for we fay there 
was a nullity in the proceeding, which may be objeded at 
any time after an appeal allowed, and after thirty years, t^c 

And all the articles and proceedings from the beginning ^ s^,. ^^j. 

weredeclared to be null, and the parties, it was declared, might * Barnard* 365, 

objed below originally, if they had any thing to objed againft 3 Buni*i £, L. 

Ac party^s^bcingliccnfed to teach fchool as an uflier, ^ ^'^' 
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Cafe 207, William Limbery verf. Samuel Mafon and 
Hemy Hyde. Before the Delegates, 

A will fufficicnt T TPON a Commiflionof Review after an appeal to the De- 
aluftatewiir ^^ legates where the fentence below was affirmed, tnc cafe 
Bot »iDount to a appeared to be this : Samuel Mafon made his will, dated the 

good revocatioa 

of a former T.'^A oi ytdfie 1 729, marked letter A. whereby he devifcd his 

the rail ^ate ^^ ^^^ perfonal eftate, and made Mafon and Limbery his exe* 

"cordin^to the ^^^^^^^ ^"^ made a duplicate of it marked B. which he left 

Aa'ttte of frauds, with Limbery^ one of his executors, and left like wife a letter 

776. pi. 2^. with him, {hewing where his perfonal eftate was. 

Vin. Abr. Ti^ 

4 Burr. a5i5. ^fl, but not to his mind ; but he would make a new one, and 
his fon executor, if he would accept of it. 

In Atfgit/l 1730, Mr. Hyde telling him that he had fpoken 
to his fon, wha would accept to be executor, he faid he would 
then go about it as foon as he could. 

The part of his former will in his own cuftody marked A. 
he obliterates in many places and many lines together, and 
makes interiineations with his own hand, but did not tear ofF 
his feal or otherwife cancel it, but foon wrote over the paper 
C. D. £• with his oym hand, which was in the main agree- 
ble^ the paper ^. fo- blotted and interlined^ but not exa£kly 
agreeable, there being fome additions and alterations to what 
he had there interlined ; and on the 25th of September 1 730, 
he told Hyde that he had written his will with his own hand, 
and when he had finifhed it he ^xrould (hew it him ; but he 
never did Ihcw it him, dying on the 2d of OHober 1730, and 
leaving the paper C. 2>. £• in loofe (hcets without being fign- 
ed or fealed by him ; and alfo leaving a paper F» G. which he 
had begun, and which feems as if he had intended it to be a 
duplicate of C D. E, ; under the paper C. D. E. was written 
by hipi hi wltnefs whereof I have hereto and a duplicate thereof fet 
my band andfeal^ though no hand or feal was put, nor dupli- 
cate written. 

On 
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On thU Cafe two points were made. ti««iiY v, 

Firft, Whether the paper C. D. B. Uras al good willj at 
leaft as to the perfcmal eftate. 

Secondly^ If not a will fufficient to pafs the pjerfonal eftate, 
if it amounted to a good revocation of the firft wiU, fo that 
he died inteftate. 

And it was infifted, that it was a good will of the perfonal 
eftate, which needs not the fame folemnities that are requi-: 
fite to a will of land ; it need not be fealed, it needs no wit-< 
nefleSy if the teftator write it for his will it is fufficient. In 
the cafe of WorlUh and Pallet j anno 171 1, Mary PolUt feni 
for a perfon to make her will, gave him inftnidions to do fo 1 
Mrhen he had written it he read it to her, (he approved of it^ 
declared it to be her laft will, fent for witnefles to fee her exe- 
cute kfjlgned andfeaUd was written, but fhe died before any 
other execution, yet it was held a good will $ for though thd 
firft fentence for it was reverfed upon an a|)pea], yet it wad 
afterwards affirmed before the Delegates^ 

So in the cafe of jyright and Walthot^ three teftamentary 
firheduley, whereof one was without date | the fecond wa« 
written in nmtnefs^ but no witnefs ; the third concluded ab' 
ruptly, yet being written by i2fV£/iri£r</m«;i, they Were d&> 
dared to be his will, March 1 7 lo. 

So in the cafe of Loveday zAA Claridgit 1730, Lm)(sdaf \n* 
tending to make his will, puUed a paper out of hia pockety 
wrote down fome things with ink, fome with a pencS, and 
thouj^ it had no conclufion, butagpeared to be a draught which 
he intended afterwards to finflh, fof it was not figned, but had* 
at the end a calculation of his eiieAs, an account of his tea^ 
table, and an order to pay to Sir -'^-«' Hankey a dividend ot 
ftocks, yet it was held a will. . / 

So in a cafe where the teftafor gave in(irudioiis to make tAt'i 1 

his will of his real and perfonal eftate, and when it was jiE-, Akr-761- 

brought to him he made feveral alterations, and then wrotp r^*4< 

Vol. lU C the 
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the whole over as altered iRath his own hand ; this found in 
his ftudy, though not figned or fealed, was holden a good will. 
It is true, the iirft fentence was, that he died inteftate ; but 
that was reverfed by the Delegates on the 1 8th of July 1 704. 

' So in the cafe oi Brown and Heath and Pochlinghn, l?^'* 
a will of real and perfonal eftate was prepared in order to be 
executed, though feveral blanks in it, and the teftator died 
before execution \ yet it was held a good will for the perfonal 
cftatie. 

And though more was intended to be done, yet it (hall 
ftand good for what is done ; as in Butler and Baier*s cafe, 
3 Co. 25. if a will be partly written in the teftator's life, 
though more was intended to be written, it (hall be good as 
far as was written. 

Then as to the fecond point, it was infifted, that this paper 
C Z>. £• whether a fubfifting will or not, was a revocation 
''of the former will A. If it was a good will, there could be 
no doubt but it was a revocation ; but if not fufficient to fub- 
fiantiate the devife, yet it might be fufficient to revoke the 
former. A teftamentary will is fufficient to revoke a will 
folemnly executed, though it hath not the like folemnities (i). 
Vtrmius^ U 2. ///• 17. 5. T.f: 379t38o. 

By 



(1) This aflertion nuft be taken 
with much reftri6tion ; for the reverfe 
of the proportion is, generally fpeak- 
ing» true. The law upon this fub- 
je£l is laid down in the fblJowing wordss 
«' Caatum fit, ne alias tabulae priores 
jare hSat^ irritsc fiant, nifi feqaentet 
jure ordinatae ^ perfedae faerint; nam 
unperfeflam teftamentum, fine dubio, 
nullum eft/* Inft. lib. 2. tic. 17. So 
again, " Tunc aatem prius teftamen- 
tom rumpitur, cum pofterius rite jper- 
feaom eft.*' Dig. Ub. 28. tit. 3. f. 2. 
So ftands the general law upon the 
fubjed; but there are exceptions to 
thik rule« and th^fe exceptions muft 



have been alluded to by our Author in 
his text. They are thus explained in 
the remainder of the fame paflage, 
which I have already quoted from die 
PandeAs : *' Nifi forte pofterius, vel 
jure miliiari fit fadum, vel in eo 
fcriptus eft qui ab inteftato venire 
poteft; tunc enim et pofteriore non 
perfedo fuperius rumpitnr." Vin- 
nius, commenting upon this fubjed, 
fays, *' Ab hac tamen regula {*oix. uc 
pofteriores jure ordinatae & perfedae 
fmt) excipienda funt ea teftamenu» 
quae quamvis imperfeda, jure tamen 
fingulari valent, ut teftamenta militom 
ic parentum inter liberos. Teftamen. 

torn 
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By the ftatutc 29 Car. 2. (a) a former will may be revoked ^'"j!*'^ *• 
by an obliteration made by the teftatot himfelf ; and this is fo; ^.^^ ^^ ^ 
the teftator obliterated that part A, and the cancelling of <)ne c. 3. fisc. 6. 
part is a cancelling of the duplicate j fo it was holden In Sir 1 P. Wmi, 346. 
Edward Siymaur^s aSe, who died on tlie i8th of February Cow^. 50. 
1708. A little before his death he fent for his will out of his 
fcrutore In the prefence of feveral perfons, cancelled it, and t apa 1 
faid, I cancel my vnlly and deCred them to bear witnefs of it ; 
and on the next day told his phyfician, that he was hot In his 
body, but eafy at his heart \ and this was looked upon as a fu£- 
cient cancelling of the other duplicate diat he had not by him. 

But on the other fide it was argued, that the paper C. 27« 
E. in this cafe did not anfountto a will fufficient to give the 
perfonal eftate, nor did It amount to a revocation of the former 
will. 

It was agreed, that in cafe the will marked A* had been 
completely cancelled, the duplicate had been thereby likcM^fe 
revoked. 

It was agreed by moft, that the paper C. D, E. might have 
amounted to a good will of the perfonal eftate. If there had 
been no former will (although Judge Page^ one of the Dele- 
gates, doubted of that). But the matter now to be confiderecl 
was, whether this paper, not , being a complete will to pafs 
his eftate, as it was intended to be, (hould amount to a revo« 
cation of his former will, which was completely executed* 
And it was faid, that upon all the circumftances o^ the cafe, 
it did not appear to be the intention of the teftator to die in- 



tum fi£ktim jure militix inter imper* non minus ex pHvilegio valet, qoam 
fefta numer^tur ; atqqe ideo etiam im« Itiilitis. Qi^sre fi pater, qai teftamen- 
perfeOum, quovis pofttriore foIVitur; tum prius jure fecerat, poftea aliud fe- 
et tamen per id quod j^ militari fe- cerit inter liberos, quamvis pollerius 
cuodo loco fadum eft rumpitur praece« hoc imperfeflam fuerit, tamen rumpi* 
dens perfednm, hoc eft, fa£tttm jure tor prius." Via. Com. Lugdini, I747# 
commnni. Teftamentuih imperfedum p. 436. 
iadum a parente inter liberos, U ipfum 

C a teftat^*. 
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LiMBERT V. tcftatc; but being willing to make feme alterations of hi% 
former willy he was preparing the draught of another ; but it 
6ughc not to be prefumed that the firft Mras dedgned by him 
totally to ceafe till his other was finifhed* There is no doubt 
but the teftator by any writing diredly defigned for that pur- 
pofe, and executed as the ftatute 29 Can 2. direAs* or by any 
cancelling, obliteration, f^c. defigned merely todifannul die 
former will, might hare revoked it without more, but he de« 
ligns to do it by a new will ; and unlefs fuch writing be effec* 
tual.to operate as a will, it (hall not amount to a revocation. 

And this was agreeable to the rules of the dvil law, as well 

as to the refolutions at common law made lince the ftatute of 

Frauds. In the civil law the rule is laid down, Tunc prim 

t 455 ] ie/{amentum rumpitur cum poflerius petfe&um efi^ lie. Dig. 

Kb. 28. ///• 3. f. 2* 

So Aiantuan. 

So Vinniuim 

So Swinburn* 

And Domat. 2partf lib. 3. ///. I./ 5. art. 3, A firft tef- 
tament made in due form cannot be annulled by a fecondj un- 
lefs the fame be likewife made in due form. 

It is true that a will may be revoked by a military will, which 
requires not the fame folemnities in the execution which other 
wills have, but is executed in fuch due form as fuch a kind of 
;<^ill requires. 

So at common law, in the cafe of Edlefion and Speak^ 2 W» 
& M. it was refolved that Anm Speak having made a fecond 
will, and figned it in the prefence of three witnefles^ yet they 
not having attefted it in her prefence, whereby it was not a 
'will fufiicient to difpofe of her real eftate, as intended by her, 
it was not a fufficient writing to revoke her former will, al- 
though it had all that was required by the ftatute 29 Car. 2. 

to 
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to a writing of the revocation of a will (a\ i Sbotu. 89. I'Imbmyv. 

(a) 3 Mod. 158. 
^ CumlK 156. 

Holt, ifti. S. C. X P. Wait. 344. Pnced. in Cb. 459. 

So in the cafe of Hyde and Hyde (i), 6 Anna^ i Equu (*) 3Ch.Rep. 
Ca, 409. where a man having made and duly executed a will 
of his real and perfonal eftate, had a mind to change a truftee, 
and make fome alterations, and for that intent fent for a fcri- 
vener, gave him inftruftions for a new will, who drew up 
another will purfuant to them, read it over to the teftator, by 
whom it was approved and figned, and who then took the 
old will out of his pocket, tore the feal from off eight (heets of 
it, but before he had torn ofF^the feal from the 9th and lafl; 
Iheet, the fcrivener afked what he did, the fecond was not yet 
perfeAed, and he died befqre it was fo. And it was held that 
the laft not being executed according to the ftatute 29 Car. 2. [ 45^ 3 
and confequently not fufficient to pafs his real eftate, was no 
revocation of the former will, and though the feals were torn 
off from eight of the iheets of the firft will, in order to cancel 
.it, yet that not being done with the intent of cancelling, unlefs 
the fecond will was good, ihould not amount to a cancelling. 

It is tri^e the eccleiiaftic^ court allowed the fecond will to 
be good for the perfonal eftate, which the ChanceUor could hot 
controul. 



. So in the cafe of (r) Onyon and Tryers, H, 17 16. i Eq. W Pre«ed.ia 
Ca. 408. a Vern. 741. the teftator having a mind to alter tlie ciib^Rcp. 130. 
truftees to his former will, ordered it to be written over, figns Jo'm^?46^ ^ 
it in the prefence of three witneffes, then tears the feal from 
the former will, but the fecond not being attefted in his pre- 
ience, it was holdcn no revocation. 

The cafe of (d) Burtit and Buriitt, 2 Vern. 498. is to the M « ^q. Abt 
fame effed j and all the Delegates but one concurred in that 
opinion, whereby the fcntcnce of the former Delegates was af- 
firmed. 
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Ci{eao8. Makepiece verf, John Leech Hetcher, and 

Odiers. 

^'^^^^''^''^1 rr^HIS was an aAion of de£fanent on the demife of 
coped by defcent X JtAn Lets and Geixrgt Ridings^ on the ift-of Jvljt 
^ ^^ * ^ (7^. 2. and upon another demife of libomas Blingvoarth* 
Upon not guilty, a fpecial verdiA was found to the follow- 
ing effea : RsAtrt Wetld being feifed in fee of the lands 
in quellion, by indenture, dated the x ft of November^ 6 Car. 
I. in confideration of his afieflion to his two daughters* 
jtnne and Mary, and to the intent that his tenements Ibould 
defcend to them, and continue in his blood and pTOgeny* 
covenanted tp ftand feifed to the ufe of himfelf for life^ and 
after his deceaie, to the ufe of the heirs male of his body ; 
9nd in default of fuch iflue, to the ufe of Mury his younger 
daughter, s^nd the iflue of her body, for the term of ninety- 
nine years, from the time of the death of the fsdd R^ert 
W€ili\ and in default of fuch iflue, and at the end of 
fueh term, to the u(e of JfMi his eldeft daughteri and the 
iflue of her body ; and in de&ult of fuch iflfue, to the ufe 
of Hekn his other daughter, and die iflTue of her bodyj 
and in default, tsfc. to the ufe of the heirs male pf John 
fTeild his brother ; and in default, iic^ to the ufe of his 
(iftcrs Elizabeth Hall and Mary Woo/mer, and the iflues of 
their bodies i and in 4efault| fgc. to th^ \ife of his right 
bcirst 

Afterwaids 
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Afterwards Robert Wtild by his wiU, dated the 9th of Jf p*^y7\^ 
Navemier, 1630. devifed, that his faid tenements (hould he 
left and difpofed to fuch ufes, intents and purpofes, as he - 
had limited by the faid indenture of the ift of November^ 
163O9 and died on the 13th of jfyril^ i<$3i> without ifliie 
jnale, but left his faid three daughters Anne^ Mary and 
HiUn. 

On the 21ft of September f 1^4!) Anne the eldeft daughter 
married Thomas JUIingworth, who at their death left Robert ' 
Blingnvortb their eldeft fon and heir, who had fT)omas I/ling^ 
fifortb his fon and heir, who is one of the leflbrs, and died 
on the nth of OBober^ 1699. 

On the 14th of Aprii^ 1S31, after the death of the tef- 
tator, Mary his younger daughter entered; and married 
yobn Sandford on the i8th of February^ 1646; and died 
on the 7th of November 1667, leaving John Sandford her 
fon and heir, who afterwards entered and was feifed, and 
during his feifin Robert Ulingnvorth^ father of Thotnas Illing'' 
worth the leflbr, after the death of Anne and her hufband, 
by his deed of the 13th of O^ober, 1683, releafed all his 
right and eftate in the premifles to the faid John Sandford 
and his heirs. 

On the 5th of jkay^ 17 179 John Sandford the fon died; 
having iflue John and other iiTues', and John his fon and 
heir entered and was feifed; and by indentures dated the 
l6th and 17th of September^ 17 10. leafed and releafed 
to John Lees the defendant and his heirs, upon which 
Thomas Llingworth the leflbr, on the 15th of April, 1730. 
entered, 'and demifed to the plaintiff; whereupon John Lees, . 
and the other defendants by his direction, entered and oufted 
him. But whetheic they are guilty, or not, is fubmitted to 
the Court. 

And it was infifted, that by the indenture of the i ft of 
November, 6 Car. i. Anne the eldeft daughter was tenant 
in tail, after the term of ninety-nine years ^ven to Mary 
was expired, (which expired on the I3di of Afri/, 1730.) 

C 4 and 
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Makbiiscc and therefore upon the icth of ApriL 17^0. Thomas JUmtr^ 
worth the leflbr might well enter, as iiTue of the body eS 
the faid Anne^ and make the leafe to the plaintiff. 

r 4CQ 1 ^^ ^^^ admitted, that by conveyances alt common law ^ 

limitation to A. and the ifTues of his body does not make 
A* a tenant in tall; that the word hetrs is necefTary to 
make an eftate of inheritance; otherwife where a limita- 
tion is by way of a ufe ; and therefore it is faid, i Co. loo. 
h. That if a man has by bargain and (ale conveyed his 
lands for monies paid to another before the Statute 27 H* 8. 
the bargainee Ihould have a fee-fimple without thofe words 
bis heirs f which was warranted by the cafes there cited ; and 
(«)iI^.Kaym, in the cafe of Lee v. Brace, {a) Carih. 343. 5 Mod. 266. 
jSaik. 337, it was refolved that a conveyance by way of ufe fliall be 
Say. €S. ' always conftrued as a will according to the intention of the 

S*cf*^* *°*' parties, and fliall* not be confined to the ftridl rules of con- 
Conmmcei by vevanccs at common law ; and therefore where Walter 

way of nfe AaU 

be conftrued ac- Brace makes feoffment to the ufe of himfelf for life, and 

intentbrnof die afterwards to the ufe of Thomas Brace and his heirs for 

'tnfi^ii ttfthir ^^^''» *^^ ^^ Thomas dies without ifTuc of his body, to the 

Ariarttieaof yfe of his right heirs, it was refolved (as before it was In 

coDTcyancct af 

i^t common iaw. the court of Common Pleas, 2 Jr. tst JIf. in a cafe upon an 
3 AM^ 73V a£lion of cjedment thcye) that Thoinas bad only an jftaitc* 
tail, 

a. It was infifted, Th^t if Anne had not an eftate-tail 
by the deed flie would have it by the will of Roiert JVeild^ 
who devifed that his lands and tenements fhould be dif« 
pofed of to fuch ufes as he had limited and appointed by the 
fald deed indented, dated the 6th of November y 1630, and 
this amounts to a difpolition of the lands to the ufes in tlie 
deed which is as much as if the ufes were mentioned in his 
mil ; and if the devife was to Anne and the ifTues of het 
body, without doubt it would be an ellate-tail in Anne ; as 
where a man d^vifetli, / will my younger children not mar^ 
riedjball have fuch feveral annuities, as be exprcjfed in fevera» 
writings figned and fealed by me, according to the true meaning 
ff the faid writings} it was refolved^ That the will devifing 

fuch 
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fiich rents as are mcntionci in fuch writings was a godd ^^Yttrtiti 

devife of the rents. So i Salt. 225. i Show. 2S^* (^^ (*^ 4 Mod. 131. 

Where a man having by. deed agreed to levy a fine to fuch Comb. 195- 

ufes, and afterwards by his will before a fiine levied, de- 

vifeth all his lands granted by his fettlement, and all eftates, 

to his fon according to the deed; It was agreed that the C 4^^ 1 

lands pais to the fon to the ufes in the deed. 

But it was argued e contra^ That no eftate-tail was given 
to Anne by the deed, but only for life,, for the wcfrd heirs 
is neceflary to make an eftate of inheritance in gifts In tail, 
as wen as in feoffments and grants. Co. Lit. 20. a. 2 Injt. ^ ^^^ pi^ 
334. I Rol. 837. And the cafes cited do not contradi£t ***• 
it, for the cafe cited, i Co. 100. h. was before the Statute^ 
a? H. 8. And- the cafe of Lee and Brace makes the 
fame conftruftion of the word heirs in the charter of 
feoffment, as would be made in a will, where the Word heirs 
was explained by the fubfequent words for default of ifiiie 
of his body, to be underftood of the heirs of his bckly, ftnd 
not of his heirs generally. 

And if by the deed Anne did not take an eftate-tail, fhe 
could not take it by the will, for the teftator devifeth no* 
thing that was not granted by the deed, nor limits no 
new ufe or eftate, only that which was limited by the deed, 
and therefore if Anne by the deed took only an eftate for 
life, fhe ftiall not take a greater eftate by the devife. 
It is true, where a deed is not effe£tual, and afterwards the 
teftator by his will devifes to the ufes of the deed, the 
eftate may pafs by the will, though it fhall not pafs by 
the deed, as if the will devife with reference to a feoffl 
ment where ho livery was, or to a bargain and falc 
where no inroUment was, or to a deed by which a fine 
is agreed to be levied to fuch^ ufes, and no fine is levied, 
there the eftate pafles by the will, which has reference to 
the- deed (as the cafe was 1 Salk. 225.) although it could not 
otherwife pafs, bat no other eltate Ihall pafs, only fuch as* 

would 
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MAKiyiBcs would pafs, if livery or inioUment had been made, or a 

V.FI.BTCBII* £ , . , ' 

fine levied. 

/' 

But if Annt was tenant in tail, Thomas Illlngwortb the 

leflbr had no title of entry, for it is found by the verdift, 

that John Sandford after the death of his father and mother 

entered, and was fdfed of the tenements, and it is not 

found that he was executor, therefore it (hall be intended 

r a6i 1 ^^^ ^^ '^^ ^^^ » ^^^ ^ mother Mary having only a term of 

ninety-nine ye^rs, his entry not being as executor or admi- 

niftrator, was a difleifin \ and when he afterwards, viz. on 

the i5thof Afory, 1717, died feifed, and a defcent was caft 

upon his fon and heir, who continued five years in pofleflion, 

without entry or claim by Roheri Illingworth^ Gt Thomas . 

JNingworih the leflbr, the entry of the leflbr was tolled by 

(a) St. 3^ the Statute (j) 32 H, 8. and by confequence before a re- 

clTiit! a38?'a. covcry by a Pormedon lie could not make a demifc, upon 

3 Bl.Con* i)Q. ^IjJqIj an ejcftment might be mamtaincd. (i) 

And in Hilary term following it was argued by Serjeant 
Chappie^ that the eftate limited to Helen by indenture, dated 
the 6th of November^ 6 Car. not being to commence till the 
death of, Anne without iflue, the efl:ate was iathe interim 
in .the teftator, and he by hb will could* make to Anne an' 
eftate-tail, although by the deed (he had only an eftate for 
life. But it was anfwered, that the will does not give any 
other eftate, or limit other ufes, only that which was limited 
by the deed, and if Robert Weild had the eftate in the in- 
terim (he had it only as a ufe, and not to difpofe of) which 
defcended to his heirs, and the three daughters being his 



(1) Gilbert in his Lkw of Tenures, tHe right of pofleffion ; for in reipeft 

reative to the prefent point fays, to the difleifee he has no right at all. 

*' when any man is difleifed, the Bat when a defcent is caft, the heir of 

difleifor has only the naked poflef- thedifleifor hasym/^^tf*//, becaufe 

fion, becaufe the difleifee mav enter the difleifee cannot enter upon his 

and evidl him ; but againfl all other pofleflion and evidt him, bat is pat to 

perfonii the difleifor has a right, and his real adlion, becaufe the freehold is 

in this refpeft only can be faid to have caft upon the heir, p. 21* 

keirs^ 
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haxSf the part of ^nne pafled by the leafe and releafe made MAuyiscs 
by Roiirt mingwrtb the fother to the Icflbr. ^' Fwtcw- 

And all the Court agreed, that Anne had not an eftatc- 
tail but for life only; and that if (he had, the entry of 
Tbmas MngvMTtb waa barred by defcent and non-€laiai. 



^crmiho Pitch. 

8 Geo. IL In Scacc\ 



Cafe 209. Ndfh again/l the Eaft-India Company. 



Itle tTdlSSV T^HIS was a biU in equity againft the Eaft^Iniia Com- 

**wl!"^*^ P^"^ ^^ account for 20,000/. and intcrcft depofited 

kywayofieca- in tbcir hands by the plaintiff's wife. The cafe appeared 

fity to any one, . i .1 • , 

where the per. tO bC thlS : 

fon making it 

hada proper »pjjg plaintiff was appointed fupercargo to four (hips of 



chancy to make the company bound for China } and by articles between him 
and the company, dated the 6th of November y 1729, the 
company was to allow him 25 per cent, per month of the 
freight, &r. to allow him an adventure of aoooA and to 
carry out any fum not exceeding 200/. for his own ufe. 

By the fame articles Nmjb covenanted to be faithful to the 
company, and to perform the truft repofed in him ; to in- 
veff their treafure in goods, Vc* to keep true books of ac- 
counts, and true journals, not to charge for goods that he 
bought, more than he paid, nor to fet down for goods that 
he fold lefs prices than, he fold them at, not to load or bring 
home any gold in his own name, or In the name of any 
other at any time during the voyage, lie. 

That in I73i. by order of the company which fent out 
other (Iiips, Nai/b then in China was continued in their 
fervice 2:^ fupercargo. 

Nai/b before his voyage made a general letter of attorney 

to his wife, dated the 20th of N^vemier^ 1729. giving her 

2 authority 
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aud^ontf to receive, fuc for, and difcharge debts, to fipttlc ^^^^^^^^ 
accounts, pay and difburfe whatever fums (he (hould think CoikrAiir,' 
proper, and do every thing for him that he himfelf if prefent 
could do, (sFc» 

Naijb when in China fends home 300 pieces of gold, a$ [ 463 ] 
appears ^y his own letter, dated at Canton the loth of Z)<- 
cewher^ .^730* direded to Captain Bigby Dent, to take them 
on board, and deliver them at Erith ; and on the next day, 
as appears by letter, dated the i ith of December^ I730* fends 
fixty-four pieces of gold more. 

On the 6th of July, 1 731. Mrs. Na^ recaves this gdd 
of Captain Dent, as aj^ears by her receipt. 

On the 14th of Ju/y, 1731. Mr. Arbutbnot, who was 
another fupercargo, and was with Mr. Ntd/b, at Canton in^ 
China, gives information to a committee of the dirp^^ors p£ 
the Eaft'India company in writing, that Mr. Naj/h ha4 a£led 
contrary to his truft and duty, and had fet down greater 
prices for the tea and cofiee which he bought than what he 
gave, fsfc. He exhibited a diary of his proceedings under 
his hand, faid he could fwear, that all he informed them was 
true, but could make no )nroof of them. 

Upon diis the Court of Diredors took time to confider, 
and having likewife been informed <9f the gold brought 
over on the 13th of Auguft, 173 1. they came to fcveral 
refolutions. 

I. Tfat it appeared, that Mr* Naitk had carried out great 
quantities of lilvcr, and had fent home great quantities o£ 
gold, 

1. That he had broken his trufti^ violated his covenants 
with the company, lie. 

3. That an information (hould be filed againft him, and a 
Bill in Chancery, iic. 

4. That the Chairman, Sir Matthew Decker, (hould b^ 
requefted to take fuch meafures as he (hould think fit» 

to 
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Kaxibv. to fccurc his unlicenfed goods, and bring his perfon to 
C^atrAMY* juftice* 

After thefe refolurions taken, it was difcourfed about the 
Eaft'India houfc, that a (hip was to be fent to the Cape, or 
St. Helena^ to feize the effects of Nat/b on board the com- 
pany's (hips, and to bring him prifoner to England^ to an- 
fwer for his mifmanagement in the company's fenrice» 

Ingram Lloydhy% to InU 4. That it was agreed m the Court 
ofDire£lors to do fo. Hall to Zv/. 4. That the Court 
threatened, and were come to a refolution to fend a fhip to 
feize his unlicenfed goods, and arreft him and bring him by 
ferce to England^ ficm 

Woodfird^ who was Solicitor to the company, (peaks to 
Hall as a friend of Nai/b^ afks what his wife intended to do 
to prevent a (hip's being fent, to feize her hu(band ; if (he 
took no care in the afiair, it would be fent } Hall faid, that if 
he would have him, he would fpeak to her; Woodfird replied, 
not from me, but as a friend of her hulband you may tell 
her. Hall tells Governor Harrifon^ who was a friend of 
Nat/b^ this difcourfe ; he bids him tell the wife ; (he in con-, 
cern and terror on this news Tor her hu(band*s life, who 
was a man of fpirit, faid, that (he would do any thing to pre* 
vent it, and talked with Sir Matthew Decker the Chairman ; 
who faid, that the only way to prevent it was to depofit a fum 
of money; and on feveral meetings, and propofals of lo. 12. 
I <p,ooo/« faid that nothing lefs than 20,000/. would do ; Wood'' 
fird confuted how it muft be done, and faid that (he mufi: 
write a letter to the company, and offer the depofit ; a letter 
was drawn by Governor Harrifin^ altered by Mr, Barnard 
her folicitor, approved by Sir Matthew Decker, and by his 
advice (hewn to Woodford, who made feveral alterations, but 
(as Sir Matthew faid) it was as well before, but Woodfird 
muft be pleafed. The letter thus fettled, and ofiering a de- 
po(it of 2o,ooo/. was fent on the 29th. of September, iTiU 
the propofals were accepted by the company; and the 20,000/. 
were afterwards paid in to them at three payments, namely, 
on the 5 th of Offol^er, on the 19th of Offoter, and on the 

17th 
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17th of Navmter, 1731. but, as Hall bclicrcs, with re- *'*""•'• 
luftance, and from »her apprehenfions of the threats and Gomyajit. 
refoludons of the company to fend fuch flup,* fi^c. and 
then the Court of Dire£kors refolved that Mr. Najfi (hould 
have free fiberty to come to England as propofed. 

On the 19th of May, 1732. An information was filed 
againft Najflt tot the gold by him fent over. 

In 1732. Arhutbnat died. 

In July^ <732« Mn Nai/b returned to England^ declared 
that he was well pleaied with what his wife had done. 

On die 7th of September^ 1733. Mr. Nat/b by letter to 
the Eafi-Indiu company demands the aojooo/. by his wife 
depofitedi as made by her without authority. 

On the trial of the information for the gold, a verdid; 
was againft Nalfl) for 26,864/. but the cafe was found fpe* 
cially, which is not yet determined, nor brought on to be 
argued. 

On this cafe the Chief Baron was of opinion, that the 
defendants, the Ea/t^India company, ought to account for 
the 2o,ooo/. and intereft. 

He thought that many thmgs infifted on ought to be laid ^ 
aCde in the confideration of the cafe. 

As I. The miibehaviour of Mr. Nai/b in Cbina, his 
breaches of his covenantSi &r. 

2. His approbation of what his wife had done in depofit- 
ing the money. ~ 

. 3. Nor need it be inquired, whether Sir Matthew Decker 
had any authority from the company to a£t in what he 
did. 

4. He fald it was to be admitted, that the depofit was 
made on the terms propofed by the letters of Mrs. Naijb. 

5. As 
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KAffKv- 5* As alfo that (he had authority fufficient to do what 

But the Chief Baron infifted on it, that this depofit was 
drawn from her artfully, and infidioufly, and by falfe re* 
prefentations ; and that the only confideration to be made 
in this cafe, was whether (he was fairly induced to make 
it or not. 

That where a perfon threatens fuch ufage to another as 
he cannot legally carry into execution, but by violence may 
aft againft him, and thereby prevails on him to do what 
otherwife he was not bound to do, the aft fo done ought 
to he fet afide in a Court of Equity* 

That in this cafe it appears, what Mrs. Najfi did was 
through the terror and threats ufed to fend a (hip to the 
Cape, or St, Helena to feize her hu(band's efie£ts, and to 
feize his perfon^ and to bring him a prifoner to England by 
force : this is what they could not do by law, but this is 
what they threatened to do, and the terror of it was artfully 
inCnuated to her, that it would be done. 

It was agreed, as Ingram L/oydfzjs, to be done in the Court 
of DlreSors j it was generally whifpcred and difcourfed that 
it would be fo about the Eaft-India houfe. Mr. Woodford^ 
iRho wa&folicitor to the company, delired Hall to tell her it 
would be fo, if (he did not take care to prevent it; and 
when he bids him tell her, but not from him, it looks like an 
artful contrivance to make the deeper impre(&on upon her 
to draw her to a compliance. 

Then Governor Harrifin who was a diredor. Sir Matthevf 
Decker who was chairman of the .committee, all contribute 
their endeavours to the £une end, and perfuade her to do fo. 
iSir Mattbev^ Dechr faith, that refolutlons were taken to do it,, 
nothing could prevent it tut a depofit of a fum of moneys 
Governor Harrifin, Sir Matthew Decker and Woodford \om to 
perfuade her to make an oficr of fuch depofit by letter ; frame 
a letter for that porpofcj it moft be ao/>oo/.j Woodford 

varies 
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varies the letter, that it may be exprefs and pofitive, and not ^a"« "• 
appear as if flic wjis frightened into it j and by thefc means CoMrAMv, 
(he was induced to do what otherwife flie was no ways 
obliged to do j flic was prevailed on to do it by the arts and 
contrivances of agents of the company, and they had the 
benefit of what their agents did ; the money was by thefe 
means drawn into the company's (lock, who ought confe* 
quently to repay the money with intereft. 

Baron Carter concurred in opinion. 

I differed in opinion, apprehending that it was not fit in con* 
Icience, confidering the circumftances of the cafe, to decree 
the company to repay the 20,000/. depofited by Mrs. Naijb^ 
unlefs Mr. Naijb had made the company fafe againft his 
imbezilments in their fervicc, or had fliewn that there was 
no probable ground to apprehend that he had committed 
any. 

It appears that information was given by Mr. Arhuthn^t 
to the company that Mr. Naijh had mifbehaved in their 
fervice ; that he had fet down higher prices for tea, coffee, 
ISc. bought for them, that what he really gave, which was 
a dire£l breach of his covenants \ that Mr. Arhuthnoi gave 
in the diary and journal which he had kept of his proceed- 
ings, and could fwear that all he informed them of was 
true, although he could produce no other proof of the 
matter. 

Upon this information which was on the 14th of July^ 
1731. the company took time to confider what was fit for 
them to do, and in the mean time difcovered that Natjh had 
put on board Captain Dtnt^ and fent home three hundred 
and fixty-four flat pieces of gold or flioes, as they call them, 
worth near 50,000/. though by the abfence of the witnefs^ 
who had taken the exa£t weight, the jury on the trial found 
but 26,800 and odd pounds \ this appeared evidently true 
by Mr. Naijb*^ own letters to Captain Dent^ dated the loth 
and the nth of December^ 1730* and by Mrs. Nai/i^$ re* 

Vol. n. D c^'pC 
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VAunv. ceipt for them, dated the 6th oijuly^ 1731. all now in proof 
CoMrANY. before the Court. 

t 468 ] Upon this difcovery, what has the company done ? On 

the 13th of Auguji^ '73'- >^ * Court of Direftors it was 
refolved, That Mr. Natfh had been guilty of a breach of 
truft and breach of covenants; that an information ihould 
be filed againft him for the gold, and a bill of equity to 
bring hini to an account for his other imbezilments ; and 
Sir Matthnv Decker their chairman was defired to take fucb 
meafures as he (hould think fit, to fecure his unlicenfed 
goods, and bring his perfon to juflice. 

What is there in thefe refolutions that was improper of 
unreafonable for the company to do, or what is there in any 
degree illegal? here is ftrong proof or prefumption at leaft, 
that the plaintiff was guilty of grofs abufes in the company's 
fervice ; if true, what more fit than to fecure his unlicenfed 
efFe£ts, and to bring him to anfwer for his faults in a court 
of juftice? if they could, no body can fay it was improper, 
or that it warunlawful for them to do it» 

It may be proper to confider what power or authority the 
company has in fuch a cafe ; by their charter read in evi- 
dence, 10 Jf^- 3. the company hath power to feize in Eng^ 
landi in the Eajl-Indies or elfewhere, all (hips, goods, bul- 
(j) $tit«9 ft 10 lion, (ifr. forfeited by the ftatute {a) 9 WTi 3. or feizable for 
v^jh^3. C.44. ^2Xit of an entry, or a falfe entry in the books of the com- 
pany, or for non-payment of the duty of 3 per cent* or for 
unlawful trading, or any other ofience againft the faid aA, 
whereupon that might be forfeited, or feized by virtue of the 
faid a£l« 

By the ftatute 3 Geo. 2. c. 14. all powers granted by any of 
their charters arc confirmed. 

So that the company have undoubtedly a power to felzc 
or fecure any unlicenfed goods carried to or brought from 
the Eajl-hidies^ and every fubje£t or body politick of tlie 

realm 
3 
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realm hath power to bring the pcrfon that injures him to g^^"" *• 

jufttce; and when the company authorifed Sir Matthew CoMrAnr. 
Decker the chairman to do fo by fuch meafures as he ihould 
think fit| that means, and is always underftoodi by all law- 
ful meansi Wherever any thing is referred to the wifdbm, C 469 3 

judgment or difcrttion of another, it is always to be in- ^^uift. jgg. 

tended and interpreted according to law and juftice. 10 Co. ^^^t^w. h* 

140. a. ' C».J«e.$36, 

So that nothing appears in this cafe to have been done 
by the defendants, but what was lawful, reafonable and pro- 
per for them to do. 

But it has been infifted, that upon the foundation of thefe 
refolutions, the agents of the company, Mr. Woodford their 
folicttor. Sir Matthew Decker their chairman, and Governor 
Harrifin have artfully fpread abroad terrifying reports of 
fending a (hip to feize the goods and perfon of Mr. Nai/b^ 
and bring him by force to England \ and by in(i(iuating cun- 
ningly thefe menaces and defigns to Mrs. Naijb induced her 
to make a depofit, which (he was not obliged to do, and un* 
lefs (he had been artfully wrought upon by fuch contrivances 
would not have done. 

But (irft, if the agents of the company had done any 
thing unlawful, which the company did not authorife them to 
do, they ought to be anfwerable for it, and not the company % 
nothing is a more certain »nd known rule in law, than that ^-. 
if I command a lawful thing, and my fervant do it in an exeoitef aiawftil 
unlawful manner, he muft be anfwerable for the trefpafs or m^^w^ 
mifdemeanour, and not the matter; (i) this Mr. Naj/h was ijr[ianl*""*U« 
fenfible of, for he at firft brought his bill againft Sir Adat^ for tbt mifde- 
4hew Decker as well as the company, though before an hear- the auOkr. 
ing he thought (it to difmifs it as to him. 

And aldiough Sir Matthrtv Decker and the others were 
Members of the company, yet it is well known, that the law 

(1) ^are^ Would not the mailer pnaiibftblt by a crifliinftt profecntioa* 
be liable to an a6lion for damages. Supra p. 107. 
at the fame time that the fervant is 

D % doth 
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Naishv. ^th not charge any corporate* body with any zSt done by 

East-India 

c«MrAMT. them, who are members of it, but they are anfwerable for 
all fuch ^Gtn perfonally, and in their natural capacity, unlefs 
they z€t by exprefs authority from the corporation, which 
cannot be given but by fome authentick deed or writing of 
theirs. Now there is no pretence that there was any other 
refolution or a£t of the company, but what has been read : 
Ingram Lhyd indeed in his depofition exprefles hinifelf, that 
[ 470 ] it was agreed in a Court of Dire£lors, that a (hip (hould be 
fent, {^r. but what he means by its being agreed mn conjiat^ 
it might pofiibly be the fentiment of fome of tlie Direftors, 
that this might be done, and they might talk or agree to do 
it, but there is not the lead proof or colour that this came 
to be the fentiment, much lefs the refolution of the Court of 
Dire^iors, or that any fuch determination was ever made by 
them 5 without which it can never be efteemed or imputed as 
the aft of the company. Whatever fome of the Direftors 
might think as to their power in thai refpeft, it is manifeft 
that the determination was to refer it to fuch mcafures as 
Sir Matthew Decker (hould think fit to take, that is, as he 
ihould be advifed would be proper for him to proceed in 
upon this occalion. 

2. Thefe who are called agents to the company, a£ted 
really as friends to Mrs. Naiflj^ and were confulted with and 
advifed with by her as fuch 5 what Mr. Woodford mentioned 
to Hall was mentioned by him as to a friend of Mr. Naijb^ 
and although he deilred Mr. Hall to fpeak to Mrs. Naxjb 
as of himfelf, and not from him (which is urged as a 
piece of art and cunning in Mr. J^^w^rf to communicate 
what he faid would be done in an undeihand way, in order 
to make the greater impreflion upon her,) yet there is no 
proof that he had any orders from the company or any of 
its members to do fo ; and in reality he not only appeared- 
to be a friend in it to Mrs. Natjby but did, as far as I can 
fee, a real piece of friendfliip to the plaintiff; it was what 
the chief friends of Mrs. Naifh thought well of, and ad- 
vifed her tO} for Mr. Hall did not immediately tell her 

' what 
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what Woodford faid, till he had firft advifed with Governor «V'"" *• 
Harrlfofty who though he was a diredior, yet was confulted Company. 
as a particular friend of the plaintiff, and really a£led with 
friendfliip for him, as did like wife Sir Matihnv Decker who 
was confulted as a friend, and although they feverally per- 
fuaded her to depofit 20,000/. as a fecurity for her hufband's 
coming to England, and abiding what the company fhould 
charge him with, yet this was what feems to me very kind 
and friendly advice. 

3. For what is it they advifed her to do? Mr. Naj/b 
was evidently guilty of feveral breaches of his articles with 
the company ; they had refolved to profecute him for r ^7 j i 
thofe breaches; to take the bed methods their chairman 
Sir Matthew Decker upon confultation (honld think fit to 
purfue, to fecure his unlicenfed effefts^ and bring him to 
juftice. - - 

It cannot be denied but tha^t they might have fent a (hip 
to the Cape or St. Helena to Icizc his unlicenfed goods on 
board the company's (hips ; this is warranted by (he power 
of their charter, confirmed by the ftatute 3 Geo. 2. c» 14. 

By the ftatute 9 £^ 10 ^. 3. r. 44. fee. 64. No member 
of the jEi7^-//iJ//z company (hall trade, but in the joint ftock 
of the corporation, of which be is member ; and no perfon 
who (hall have the management, i^c, of the voyages or 
affairs of the company, fhall be allowed to (hip or fend from 
the Eaft'Indies any goods, t^c. till fwom to be faithful to 
the company, £^r. 

And by the ftat. 7 Geo. 2. r. 21. fee, 4. all goods fliipped 
for the Eajl-Indies (not licenfed) or taken out of any (hip 
in her voyage homeward from the EaJt^Indks to England, 
fliall be forfeited with double the value, lic^ 

By the ftatute 9 Geo. c. 26. fee. 8. a Capias may iffue aa the 
firft procefs upon any information filed for any offence tfhen- 
tioned in any a£): for fecuring trade to and from the Eajf^ 
Indies, Vc. upon which the offender fliall be obliged to give 
bail to anfwer fuch profecution, and pay all the penal tiea 

D 3 and 
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Naiiuv. 2ni forfeitures incurred by fuch offence, if conviftcd, or 

£ast4ndxa , t . t .r 

Company. yield his body to pnfon. 

So that not only Mr. Naj/b^s unlicenfed goods might have 
been feized ; but on filing fuch an information as v/as 
ordered by the Court of Direftors, a Capias might have 
been taken out againfl: his perfon^ upon which he might 
have been feized or arrefted as foon as he came infra corpus 
cotnitatusj and detained in cuftody till he found bail to anfwer 
the forfeitures or penalties incurred. 

£ 472 ] What then do her friends advife her to do to prevent this 

proceeding ? Why to make a depofit of 20,000/. to abide 
what the company Ihould by law or arbitration, recover 
from him ; is ^ny thing unjuft or unreafonable in this ? 
No, it was what Mr. Naijh^ if prcfcnt, ought in juftice, in 
honour, in confcience to have done ; and what if he had 
refufed to do, he might have been compelled by law to do ; 
which would have made the company equally fecurc, though 
with mote harfh ufage, more diflionour and difgrace to 
himfelf. 

But it is urged, that they infinuated and inculcated to Mrs. 
Naijhy that they would fend a (hip to the Cape or St. Helena 
to feize his perfon as well as his unlicenfed goods, and bring 
him a prifoner to England by force, which was more than 
they could lawfully do, whereby flie was put in fright and 
concern for the life of her hufband, and thereby induced 
with reluftance to make the depofit, which othcrwife (he 
would not have done; the depofit being therefore drawn 
from her artfully and unfairly by falfe reprefentations, ought 
to be looked upon as null and void in itfelf . 

But to me there feems a confiderable difference, where the 

thing prevailed upon to be done is a thing juft and reafonable 

in itfelf, and where it is an zOl in itfelf unreafonable 

and tortious to him that does it. In the firft cafe many in^ 

ftances might be given, where the thing (hall ftand good» 

notwithftanding fome irregularity in the obtaiuing of it j quod 

fieri lion debuitffaSum valet* 

^ -^ But 
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But to make what has been done in this cafe to amount J'^'*" ^• 

East-India 
to a fraud and impofition upon Mrs. Naijb^ is to prefume Comfamt, 

what does not appear in proof, and yet it is a known rule, 
that fraud is never to be prefumed ; the circumftances, that 
muft help out the Court to determine the proceedings of the 
defendants the EaJl'India company in this cafe to be a fraud 
upon the plaintiflF, muft be all extended by prefumption, for 
there is no pofitive proof of them with regard tc^ the de- 
fendants. It is faid, that the Eaft-India company came to a 
refolution of fending a (hip to bring the plaintiflF a prifoner r ^i^^ n 
to England by force, in order to influence Mrs. Naipi to 
make a depofit \ but no fuch refolution appears, it is only 
prefumed, becaufe there was fuch difcourfe about the Eajl^ 
India houfe ; and Lloyd fays, it was agreed in the Court of 
Directors, but by whom or when it does not appear ; it is 
certain that no fuch determination appears upon the com<« 
pany's books, or other authentick a£l of the company. 

It is faid, that Woodford^ Governor Hiorrifon^ and Sir 
Matthtnv Decker^ trieated as agents of the company, but no 
authority given to them by the company appears; it may 
us well be prefumed that they aAed as friends to the plain- 
tiff. 

It is prefumed, that thefe agents raifed the rumours of 
fending a ihip for the plaintiiF by concert and contrivance 
with the defendants, to terrify and intimidate Mrs. Nai/b % 
but it may as well be prefumed, that the talk arofe from 
miftake and mifapprehenfions of the law in this matter : hf 
the ftatute 9 Geo^ r. 26. fee. 7. made to prevent his ma« 
jetty's fubje£ls from trading to the Eqft^Indies under fo- 
reign commiflions, it is faid, that all ofienders may b» 
feized and brought to England^ and committed to gaol till 
they have found fecurity to anfwer the offence, and not go 
out of the Court or the Kingdom without leave of tho 
Court. 

And by the ftatute 5 Geo. c. 21. it is provided, that if any 
of his majefty's fubje^s (hall go to or be in the Eaft^Indies^ 

D 4 COQ« 
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Naiirv. contrary to the laws now in being, it may be lawful for the 
£a»t-India ' ,*../-i«/.t rj-i. 

CoMfAKY. > company to arreft and feizc fucn pcrfon whcic round m the 

limits aforefaidy and to fend him to England to anfwcr the 

offence, t5*r. This aft cannot extend to the plaintiff, who 

' went by licenfe, and as fervant to the company ; but it is 

poffible, nay not improbable, it n\ight be at firft apprehended 

to dp fo, till upon maturer confideration or better advice 

they became convinced of the contrary •, fo that all the dif* 

courfe and talk of fending a^ (hip, ^c. was not the effeft of 

any fraudulent contrivance to impofe upon the plaintiff, but 

mere ignorance or inadvertency ; and then the cafe wilb be 

cxaftly parallel to that of Franh and Franl^ 17th May^ 

C 474 J 19 Car. 2. where a man feifed of a copyhold in fee, and 

of a fVeehold in tail, with remainder to his elder brother, 

devifes the freehold to his younger, the copyhold to his elder 

brother; the brothers came to an agreement in writing^ 

that each fhould enjoy the lands according as they were de« 

vifed by the will; and to draw on fuch agreement the 

younger brother pretended that the teftaXor had fufiered a 

recovery; but there was really no recovery on record, but 

only a commencement of a recovery, which might hav^ 

been perfcfted, if the party had lived ; the elder brother 

being intitled to the freehold, there being no -recovery, and 

to the copyhold as heir, there being no furrender to the ufe 

l^f his will, it was infiftcd in Chancery that this agreement 

was founded on a fraud, there being a pretence of a recovery 

when there was rlone. But by the decree at the rolls, and 

afterwards by the Chancellor on an appeal, the agreement 

(«) iEq.Abr. ftood. (a) I Ca. Chan. 84, 
•4- Pl. 4* 

And as there appears no fraud In the prefent cafe, fo 

(here appears no impofition upon Mrs. Naijb ; in what (he 

did (he was apprifed of the law, as well as the defendants, 

and of the refolutions of the Court of DircSors ; had timo 

to advife 00 what (he did} and did long advife and deliberate 

about it ; it was plainly propofed what was-defired, and (he 

formed her letter not only on a confultation with Gfovernop 

iiarrijon her friend, but with Hall and Mr. Bernard her own 

folicitorji 
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• lA 



folicitor. fo there cannot be the Icaft colour of furpnfe or un- Nam v. 

- . 1. Ea«t In»., 

{K)iition upon her. Comfamy. 

4. But what (he did was not only approved by her friends, 
but by her huiband himfelf after his return to England, who 
decbred himfelf well pleafed and fatisfied with what his wife 
had done. Now indeed when he has been permitted to return 
homcj and continue here undifturbed till he has difpofed of 
and fettled all his affiiirs, and all his illicit efFeds, when there 
is a verdi£l (landing out againft him for 26,800/. he would 
willingly get the 20,000/. depofit out of the defendants' hands, 
as well as the gold, of which, by the abfence of a witnefs, they 
could not prove the value. 



' If indeed the plaintiff had given fecurity to abide the event 
of the' profecutions againft him, if there had appeared no . 
ground for any fuch profecution, or in cafe the profecutors 
had grofsly delayed their pjoceecUng, there might be fome pre- 
tence for the de(ire of having the depofit reftored. The firft 
pretence for the plaintiff's bringing this bill was,*that his wife 
had no authority from him to make it ', it was upon that foot 
he made his demand of it from the Company ; but his letter 
of attorney to his wife being now difcovered, whereby it ap- 
pears (he had full power from him to ad as (he did, he now 
puts it upon the foot of fraud and impofition ; but as there 
does not appear any thing done by the defendants, but what 
they might lawfully do ; nor any thing done by Woodfird^ 
Sir Matihiv) Decker^ and Governor Harrifon, but in friend- 
(hip and fervice to Mrs. Nai/b \ nor any thing done by her 
but what was juft and reafonable in itfelf, and advantageous 
to her hu(band, and approved of by him, and what he was 
bound in honour and confcience to have done, or to give fecu- 
rity to the Company to anfwer their demands againft him \ I 
cannot think it agreeable to equity and confcience. to take 
this money out of the hands of the defendants, and pay it to 
the plaintiff, who approved the depofit, and has * already en- 
joyed the advantage on his part of the terms upon which the 
depofit was madej UQle(s he ^ve fecurity to abide the event 

of 
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Nakhv. of the defendants' profecution againft him, or it appear that 
Com? Alt T. there is not any reafonable ground for fuch profecution. 

In cafe there be any real fraud or impofition upon Mrs, 
Nalfby that would avoid what (he did at law as well as in 
equity^ the plaintiff may bring his a£lion againft the defen- 
dants for fo much money received by them to his ufe \ in cafe 
the money was extorted from her by illegal means, by me- 
naces, threats or impofitions, without any reafonable confider- 
ation. But if the plaintiff cannot recover at law, I do not fee 
any juft caufe why equity (hould interpofe to annul an a£l 
juft and agreeable to confcience, unlefs the plaintiff would do 
what confcience and equity require^ which is to make the de- 
fendants fafe in refpe£): to any frauds committed by him in 
C 47^ ] their fefvice. He that expeflis equity (hould do equity. 

What is faid, that it is hard that the plaintiff (hould be kept 
out of fo large a fum of money, proceeds from not confidering 
that Mrs. Na^b had received the 364 (hoes, or flat pieces 
of gold, near three or four months before her depofit, fo that 
(lie was enabled out of this illicit treafure to raife the whole 
money before it was paid \ and that there is now found a ver^ 
dia againft the plaintiff for more tlian that fum which was 
depofited, which, if judgment be againft the plaintiff upon 
that verdiA, the defendants might feek for as they could,t 
when the plaintiff has given no fecurity to anfwer their pro» 
fecution ; that if in the event of thefe proceedings, it (hall 
appear that there is nothing due from the plaintiff to thedefen« 
dants, the plaintiff will be reimburfed the money depo(ited 
t^ith intereft. 

Baron Tbompfon thought that the defendants ought to bo 
charged with all the adis of Woadford^ Sir Matthew Decker^ 
Itnd Governor Harrifin^ (inqe they aAed for them and their be- 
Sie(it, and ixiuft be fuppoied to do fo by authority, (ince Sir 
Mattien» Decker a£icd by their order, and declared that the 
Company had come to refolutions to fend a (hip to feize the 
plsmtiff } suid IJojd faid that it was fo agreed in the Court o( 
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Dircftors. But he gave his opinion againft the defendants w- J'^"* '^' 
turning the depofit to the plaintiff at prefent. Comiant* 

The Court being divided in opinion upon this cafe, the de- 
cree was fufpcnded till Sir Robert WalpoU^ the Chancellor of 
the Exchequer, could be at leifure to hear it, and give his 
opinion therein ; which he did in Michaelmas Term following ; 
when the cafe was again argued by the counfel on both fides 
before him and the Barons, and after hearing the arguments 
of the counfel, the Barons delivered their opinions y^/a/if» 
as before \ after which the Chancellor gave his opinion as 
follows : 

He was of opinion, that the money was not proper to be 
repaid by the Company ; that he ihould think the Company 
ought to be bound by the z€l of the agents of the Company; t 477 5 
but in this cafe he apprehended, that the tranfa£lion between 
the Company and Mrs. Nai/h began on the 29th of September 
1731 ; that then (he by letter made a propofal of a depofit of 
70,000 /. to fecure her hufband's return to England^ and abide 
the determination of all difputes at law, or by arbitration; pro- 
vided they would give afliirance that he ihould not be arrefted, 
nor his perfon fecured. This propofal was accepted, and the 
afliirance given ; all that preceded was a treaty to bring on 
this accommodation ; the friends of Mrs. Naijb did the beft 
they could for her ; Mr. Hall^ Mr. Bernard^ and Governor 
Harrifonj formed a letter for her to write to the Company ; 
Mn Woodford and Sir Matthew Decker aded on behalf of the 
Company, did the beft they could for them, altered the letters 
ks might beft fuit them ; Mr. Woodford and Mr. Bernard^ for 
'«ught I hear were of equal abilities, and each was willing to 
affift his own client. 

That the letter of Mrs. Najfi was for two purpofes, to fc- 
tnve herhuft)and's return to England^ and his abiding the ifliie 
of all fuits there, when returned. It is evident the laft is not 
yet fulfilled, informations were ordered, and good ground for 
them ; whether all the evidence appeared then which is now 
^oducedy appears not; but whether it did or not, the Com* 

pany 
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Naimv. panyhad then inforroatton of frauds committed by the plain- 
Ea«t-India . . 

Com AMY. tiff, which are now verified and m::de plain by letters under 

his own hand. It was their duty upon fuch a difcovery to or- 
der a profecution j they could not otherwife anfwer it to the 
world, nor difcharge their truft to the Company j this there- 
fore is done^ an information was filed, is now depending ; 
he hath given no other fecurity to anfwer the Company's de- 
mands ; and as this depofit of 20,000 /• is the only fecurity 
they have, and Mrs. Nai/b had power to make it, I think it 
not reafonable to take this fecurity from them. 

Chief Baron and Baron Carter. Then the plaintliPs bill 
ought to be difmifled \ which being objcfled to by the coun- 
fel for the plaintiff, the other Barons were for reuining it till 

^ the end of the fuit depending. To which I faid, tliat the 

opinion of the Chief Baron and Baron Carter being, that the 

[ 478 ] aojooo /. (hould be repaid by the Company with intercft ; I 

, ' and Baron Thomfon were againft the repayment, at leaft till 

the event of the information now depending appeared, upon 
which poiTibly more than that fum might be recovered from 
the plaintiff. But fince it was then objeSed, that the de- 
tainer could not be decreed on that bill, and tlie plaintiff 
might by a new bill (having made the Company fafe) be re- 
lieved, I am not againft the difmiffion. 



Cafe 210. The King verf. Frances and Others. Before 
^11 the Judges at Serjeants Inn, 



AT the afBzes held at Wellsy for the county of Somnfet^ 
on the 31ft of.JWjf, 7 Geo. 2. before Chief Baron 



Oa a fpecitl 

verdid in an 

indiAment for 1 

robbery 00 the 

highway, the Reynolds^ John Frances and five others were indidied for a 

ntreimmidiMefy robbcry on the highway upon one Samuel Cox ; and the Chief 

do not fuffici- 

ently afcertaia lh» tiiM to find the prUbaert fuUty. % Scr«. 1015. Caf. Tenp. Hard. P. 11 3. S. C» 

Doii||.aii« 

Barba 
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Baron being doubtful upon the evidence, whether the offence The Ki ho v. 
amounted to robbery, direded it to be found fpecially. Ocfacn. 

And it was found, that Samuel Cox, travelling on the high- 
way toward Stmerton Fair, faw the prifoners in the road ftand-^ 
ing in company together, fave that one of them was lying 
in the road upon the ground. Cox paflcd by them, but one 
of the prifoners called to him, and defired him to change 
half a crown, that they might give fomething to a poor Scotch'^ 
nauy meaning the perfon that was lying upon the ground ; 
that thereupon Cox came back, and putting his hand in his 
pocket, intending to pull out money to change the half crown» 
pulled out fome pieces of gold, tn'z. four moidores, and a 
Portugal piece value 3/. I2/. that Cox having the pieces of 
gold in his hand, the defendant John Frances (he and all the 
other prifoners being in company together) gently ftruckhis 
hand, whereby the pieces of gold fell on the ground j that 
Cox got off from his horfe, and faid that he would not lofe 
his money fo ; that Cox offering to take up the pieces of gold, 
then lying on the ground in his prefence, the prifoners fwore, 
that if he touched them they would knock out his brains, 
whereby Cox was put In bodily fear of his life, and defi(led 
from taking up the faid pieces of gold. ■• '^ ^ 

And the jury further find, that the faid prifoners then and 
there immediately took up the faid pieces of gold and rode off 
with them ; that C$x immediately purfued and rode after 
them about half a lilile, and then the prifoners ftruckhim, and 
his horfe, and fwore that if he purfued them any farther that 
they would kill him; upon which Co^ceafed to continue his 
purfuit any farther, etfifuper totam materiam, C^r. 

Upon this fpecial verdi£l the Juftices of the King's Bench 
were doubtful whether the verdi£i had found the hSt fo cer- 
tainly that they could determine it to be a robbery, and there- 
fore they defired the opinion of the other Judges, who met at 
Serjeayits Inn Hail\ and it was argued by counfel for the 
Crown, and for the prifoners ; and upon confideration the 
Judges feemed generally to think, that the finding of the jury 

was 
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The fCiN« «r. was not fo plain and certain that the Court could pafa fcntcncc 
Otben. of death upon the prifoners. 

It had been infifted on, that although the prifoners did not 
at firft ufe force^ but gently ftruck C&x's hand, upon which he 
dropped the gold, and fo there was no putting him in fear ; 
yet what was found afterwards feemed to find a fa£l that had 
all the eflentials of that offence, which the law calls robbery, 
which is a forcible or violent taking of goods from the perfon 

Atdclngintbe of another, putting him in fear(i). 3 In/f. 68* I Hawh. 

ukin^rom the ^* ^* '^7' ^^^ taking goods from his prefencc was always 

F^»' ^ holden to be a taking from his perfon, if by force and putting 

s Hue ■ • w« 

SSI- him in fear; and therefore if a man have his horfe or coat by 

' him, and a thief by force putting him in fear, take it away, it 

is robbery, i Hawk. P, C. 148. Or if he take cattle by 

force out of a field, the owner being prefent and put in fear. 

1 Hatvk.P.C. 148. 

Then laying the firft part (gently ftruck his hand) out of 
the cafe, it was afterwards found that the money was lying on 
the ground in his prefence ; and then the prifoners fwore that 
if he touched it they would knock his brains out, upon which 
[ 480 ] being put in fear he defifted, and they took it •, thjit whai they 
gently ftruck the money out of his hand, he did not iofe the 
property, but the property continued in Cm:, and the money 
was his ftill, though lying on the ground , and then when 
the prifoners by threats which put him in fear forced him to 
defift from taking it up, and they immediately took it up» 
this is a taking from his perfon, being a taking of bis goods 



(1) Judge Fofler in hb Crown Law circomfUnce of fear necefTary ; but I 

fays, that the want of this circum- have feen a good M. S, note of an opi- 

itance alone, namely the being put in nion of Lord Holt to the contrary ; and 

fear* ought not to be regarded. I am I am very clear, that the circumftance 

not clear, continaes the Judge, that of adtaal fear at the time of the rob* 

that circamftance is of neceifity to be bery needeth not to be ftri6My proved^ 

laid in the indidment> foas the fadt be &c. p. 128. i Hale» P. C. 534. 4 

charged to be done vioUntir tt cotkSra Bl. Com. 243., 1 Hawk. P. C. I49t 

n;§lutit^em. I know there are opinions in note. 
in the books which ieem to make the 
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by force in his prcfencc, and putting lam in fear. And though "^^ ^""o ♦• 
it 18 not found that they took it in his prefencci yet if it be all Ochen. 
f>ne continued ad, the force, the putting in fear, and the tak* 
ing, it will be fufficient ; for the cafes Statu/. P. C, 27. 
Crwff//. JiiJ. 30. 3 Lifi. 69. where it is faid, if a thief af- J.^,*'*^'^* 
fault a true man in the highway to take his purfe, and he in 
flight to efcape throw his purfe into a bufh, or his hat fall off, 
and the thief perceiving it, take up the purfe or hat, it is rob- 
bery, were albwed to be good law ; becaufe, as Lord Cbh 
fays, it was at the fame time ( whence it was^ inferred, that 
here it being found, that when Cox by force and terror de» 
filled from taking up his money, and the prifoners then and 
there immediately took it up> that was fufficient to denote the 
time of taking to be one and the fame 'with that in which the 
money was forced from him by thofe threats which made him 
defift from taking it up* 

But the Judges feemed unanimoufly to agree, that the cafe 
was to be confidered upon the fpeclal verdi£l, and that was not 
to be made good by intendment or conftrudion. It was not 
denied, but that if a thief fet upon a man to rob him, and 
he throw away his money or his goods (being near him and 
in his prefence) and was forced away by terror, and the thief 
look them, it would be robbery ; and therefore here poffibly it 
might have been well, if the jury had found, that when Cox 
defifted, the prifoners at the fame time, or without any inter- 
mediate fpace of time, or inftantly took it up ; but the word 
immediately has great latitude, and is not of any determinate 
fignification j it is in diftionarics explained by «/«;, celeriter ; 
in writs returnable immediate it has a larger conftru£tion, as 
foon as conveniently it |can be done. In Mawgridge*s («) #^v ^ ^j ^ 
cafe (a) it is twice mentioned, but with words added to afccr- 9 St.Tr. p. 61. 



(2) So in the fpeciarverdi£l in 0«#- pofes. 2 Str. 766. 2 Lord Raym. 
iy*s cafe* the word immtdiaiely is ufed 1485. 9 St. Tr. p. 17. 
four difcrent timet to diferent pur< 

tain 
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tain it) as without intermijftonj in a little fpace of time, ticm In 
the ftatute {a) 27 Eliz. it is direfted» that (3) notice be given 
as foon as conveniently may be ; in the pleadings that is ufu- 
ally exprefled by immediati\ fo that then and there immediately 
doth not neceflarily afcertain the time, but leaves it doubtful ; 
befidesy it is proper to take notice, that in this verdi£b the 
words then and there immediately are not coupled in the fame 
claufe or fentence with the words preceding \ but it is a dif- 
tind claufe, and a feparate finding. 

The Court of King's Bench (purfuant to this opinion of the 
majority of the Judges) held, that the defendants ought to be 
difcharged of this indi£lraent« Then a queftion arifing, whe- 
ther the defendants ought to be difcharged out oC cuftody i 
It was held that they fliould not, but that they ftiould be re- 
manded ; for though no robbery is found by the vcrdid, yet 
it appears that they are guilty of grand larceny, for which no 
judgment can be given upon this i|idi£tment ; for this differs 
from burglary and other cafe^, where the ptifoner may be ac- 
quitted of the burglary and found guilty of the felony; but 
here the oSence is laid to be a robbery in taking a perfona ^ 
and that being the only doubt of the jury, the Court cannot 
give judgment againft them upon this indidment, but muft 
difcharge them as to it, and remand them in order to be ^ied 
upon a new indi£lment for the grand larceny. 



(3) The words in the ftatate are» robbed fiall 'dDitb as much convnunt 
** Kzcept the fiune perfon or pcrfons fo ^eed eu may b$ give notice^" &€• 
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Attorney General verf. Perry. Intr. in Scacc. Cafe i\u 
Pafch. 7 Geo. 2. Rot. 29. 

THIS was an Information by the Attorney General for Money recnveA 

623/. 14/. yd. halfpenny, due to his Majefty for fo b«ckc/lordt 

much money received by the defendant for his late Majefty's j"t"*"*^f^"f 

ufe, between ^j^rf/ the ift, 1725, and the ift of September cKported.accoid. 

^ „ . ing to tht fta. 

foUowmgi . tute, is liable to 

the King's de- 
mand, though in the hands of a third perfdn not partitefi crimiuis. 

The defendant pleads, that he is not indebted for the faid 
fum. 

Upon a trial by a jury of Middle/ex , they find fpccially to [4^2 3 
the cQcSt following, viz* That on the a4th of September 
1724, the defendant imported into the port oi London 28333 
pounds weight of Virginia tobacco, and paid cuftom for the 
fame, viz. 88/. loj. ^d* halfpenny for the old fubfidy, and 
gave fccurity by bond to pay 535 /. 3/. 6d. halfpenny for_the 
additional duties due to his late Majefty on importation of the 
faid tobacco. That in May 1725, the defendant fold the 
faid tobacco to Richard Corbet^ for exportation to Cadiz in 
Spain, and (hipped off the fame in the port of London in the 
fliip called the Francis and Mary, Ifaac Cocart, mafter, for 
Cadiz. That on the 14th of July tT2S9 Richard Corbet 
made oath before the proper officer, thac he had the dire£lion 
of the faid voyage, and that all the faid tobacco fo fhipped 
was exported really and truly for parts beyond the feas, on 
commiffion, and fhat none of the faid tobacco had been Hnce 
landed, or was intended to be relanded in Great Britain or 
Ireland. 

That John Walkley, the defendant's fervant, made the ufual 
oath, that the duty of tho faid tobacco was paid or fecured, 
and that the defendant had fold it for exportation. That on 
the 5th oi June 1725, a declaration of the contents of the 
loading of the faid (hip was made in thefe words. A content 

Vol. II. E in 
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Attoinit in fhi Francis and Mary, Ifaac Cocart,^r Cadiz, 40 foftf 
Pe»ey. 5 w///, 4 guns^ i> 38. Micha. Perry, tic. That on the fame 

day Ifaac Cocart made oath under the faid content before the pro^ 
per officer, that thefaid content contained a jail and true account 
of all the goods, C^a on board his fliip for the prefent voyage, 
and that he would take no more goods on board without firft 
paying buftom, and having a warrant from the King's officers ; 
and that if he (bould take on board any certificate goods, or 
goods that received a drawback, bounty, or premium on ex- 
portation, that he would not reland them, or fufFer them to 
be unihipped in orda to be relanded, without the prefence of 
the King's officers. 

That the faid tobacco being fo put oh board the (hip, and 
certified by the proper officers of the cuftoms, two debentures 
C483 ] ^^^^ made out; one for the drawback of 88/. 10/. 9 A 
halfpenny 5 the other for the drawback or difcharge of the 
535/. 3/. 6d. halfpenny, fecured by the defendant, upon 
which the defendant, on the 13th of Augiift 1725, received 
back the 88 A i o /. 9 d* halfpenny •, and on the 1 7th of Au" 
gttft 1725 had his bond for the 53S ^« 3 •'• 6i/. halfpenny 
delivered up to him. 

^ That this tobacco after it was put on board was landed in 
Ireland on the 28th of July^ ^l^Sf ^^^ without the defendant's 
privity, nor had he the property in it from the time it was put 
on board, nor the dirediion of the voyage ; but it was fold by 
the defendant for 1269/,' 11/. zd. for exportation to. the 
faid Richard Corbet \ whereof 645/. 1 6 J. 10 d. halfpenny 
was paid in money, and the debentures were taken for the 
remainder of the price, and if by any accident the debentures 
became void, the faid Richard Corbet was to anfwer the amount 
in money to the defendant. 

That Richard C:>rhet hath been abfent five years/ but the 
King's officers had no notice of tlie tobacco being landed in 
Inland t\\\ June 1733. Etjifupra totam^ isfcm 

I It 
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tt was argued by the Solicitor General, that the money Atto*k«t 
which the defendant received by the debentures for the driw- Vt\itv ** 
back, was money originally due to the Bang 5 and that nothing 
had been done which (hould diveft the King's right to it, and 
confcqucntly that the defendant having received the King's 
money, muft be indebted to him. 

By the ftatute la Car. 2. c. 4. and the ftatute which gives 
the additional duties, the monies given are due to the King ; 
and though by the book of rates a drawback is allowed on ex- 
portation, that muft be a real exportation \ for by the ftatvte 
13 W 14 Car. 2. r. I \.f. 12. Par. 3. if goods fhipped out by 
certificate be relanded, &r. no allowance (hall be demanded or 
made for thofe goods. And by the ftatute 4 fe* j ^. to* Af • 
^. 15. / 13. no perfon (hall be allowed to fwear to a deben- 
ture for any duties to be draWn back upon re-exportation, but 
he who is the true exporter, as being interefted in the property 
and hazard of the goods ; or as being employed by commif- 
£on, is concerned in the dire&ion of the voyage, fo as to be 
able to judge that the goods are really and honaji4£ exported, 
and not landed or intended to be relanded, Wr. And the deben- 
ture for the duties on tobacco bytheftat. T (sf S W. ^^ c. to. 
/ 5. is to be on parchment, and the duty printed on it in 
tdtc verba^ and figned and fworn by the exporter. By the ftat. 
8 Annate. 13./. 16. reciting, that by law every perfon im- 
porting tobacco or other foreign goods is entitled to a draw- 
back of the duties paid or fecured, {5'c. If tobacco, ^c. for 
which .a drawback or debenture for it is to be made, be re- 
landed, the exporter forfeits double the value of the draw- 
back, tf r. By the ftat. 6 Geo. c. 21. f. 49. if any tobacco ex- 
ported be landed in Ireland^ the fame and double the drawback 
of it ftiall be forfeited, and every debenture for the drawback 
fliall become void, as if tlie tobacco were relanded in Great 
Britain. 

Since therefore the defendant received from the King's of- J 
ficers the fum of 88/. 10/. prf. halfpenny, and his bond 
for 535/. 13/. 6rf. halfpenny, under colour of two deben- 
tures, which were in themfelvcs void by reafon of thq landing 

Ea of 
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Attorney '^f t^g tobacco in Ireland, bcforc the receipt of the tnoncy 

GXFXRAL V. ' • * 

PiAAT. (for the verdidi finds that the tobacco was landed in Ireland 

on the 2Zi\ioiJuly 1725. and the 88/. 10/. 9</. halfpenny 
received back on the 13th oi Augujl^ and the bond delivered 
up on the 17th of Augujl following) this is money received 
from the King's officers without any proper authority^ and 
confequently is money received to the King's ufe^ and the 
defendant is chargeable for it on that account. 

It was infifted on the other fide by Mr. Strange \ and 
afterwards argued by Mr. Attorney General for the Crown, 
and Mr. Booth for the defendant, in Michaelmas Term en- 
fuing; and by Mr. Booth \t was alfo infifted, firft, That 
this W2<s a cafe of great hardfliip on the defendant, who 
was an innocent perfon, guilty of no fraud ; for the Jury 
find tliat he had fold his goods for exportation, and all was 
done which the law requires fhould be done to fecure againft 
the tobacco being rclanded ; they were entered with the 
cuftom-houfe officers for Cadiz in Spain \ they were (hipped 
for Cadiz \ the declaration of the contents of the loading 
[ 4^5 ] was for Cadiz 5 Corbet made oath that he had the dire£lion 
of the'voyage, that the tobacco was really and bona fide ex- 
ported for parts beyond the fea, and the defendant's fer- 
vant made oath that they were fold for exportation ; and the 
Jury exprefsly find that the landing in Ireland was without 
the defendant's privity ; and if after all this the defendant 
fliall be anfwerable for the default of the buyer, no merchant 
can be fafe. 

Supra p. 434. That the cafe was harder ftill in the information againft 

iafia p. 4^4* 

tlic defendant and others as executors, for as nullum tempus 
occurrit regi, the executor may be charged after all aflcts 
difpofed, and yet the King ought to be preferred. 

2. It was argued that the exporter is the perfon only liable, 
and Corbet was the exporter. By the flat. 4 fs* 5 ir. ^ Mn 
c. 15. fe^. I'i* it appears who is* the exporter, namely, he 
who is interefted in the property and hazard of the goods ; 
or he who being employed to acVby commiffion is concerned 
2 in 
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in the dire£^ion of the voyage, and no other is to take the Attoekiy 

oath which intitles to the drawback 5 now the Jury find that Pi«»v. 

Coriet had the property of the goods, and not the defendant ; 

that Cor^ took the oath, and as he only entitled himfelf to 

the drawback, he only is anfwerable for it. If the goods be 

afterwards relanded, he forfeits the double value, by the ftat.. 

8 Ann. r, 13. /tfi; i6. and by the ftat. 6 Geo. c. 21, fee. 49. 

But as the defendant is found not to have the property of the 

goods, not to be concerned in the voyage, and confequently 

could not run any hazard in it, as he did not take the oath, 

and was not xntitled to the drawback, he ought not to fuffer 

by any default of Corbet who was the owner. 

3. That the defendant in this cafe did not receive the 

money to the ufe of the King, but to the ufe of Corbet^ and 

as fervant or agent to him ; the verdi£i, finds it was received 

for the fatisfadion of Corbet's debt, and then it mud be to 

his ufe ; fuppofe Corbet had received the money himfelf, and 

paid it to the defendant, and afterwards relanded the tobacco, 

fliould the defendant have been charged ? Why then, when 

he takes the debenture and receives it to pay himfelf ? In 

the cafe of Tomkins {i) and Barrett.. 1 Salk. 22. {a) where S.C. 

Infra p. 49 f. 

(i) Lord MansJieU in the cafe of lie, for fo far as principal and legal 
^mitb V. Bromley reported in Douglas, inrereft went, the debtor was obliged^ 
expreiTes himfelf in the following in natural juliice, to pay, therefore he 
manner, ** As to the cafe of T9mkius could not recover it back. But for all 
V. Barrett, n has been often mention- above legal intcrefl, equity will affift 
cd, and I have often had occafion to the debtor to retain, if not paid, or an 
look into it ; but it is fo loofely rc- aftion will lie to recover back the fur- 
ported, and Huffed wi:h fuch ftrangc plus, if the whole has been paid. The 
arguments, that it is difficult to make - reporter, not feeing this diflinftiop, 
any thing of it. One book fayt, it has given the abfurd reafon, that v#- 
was determined by Lord Hoit ; an- ienti non Jit injuria ; and, therefore, 
other by Lord Treby, Certain it is, the man, who, from mere neceflity, 
it was only a Niji Prius cafe. I think pays more than the other can in juftice 
the judgment may have been right, but demand, and who is called, in fome 
the reporter, {SalkeU) not properly books, the flavc of the lender, (hall 
acqoaiated with the fads, hasrecourfe be faid to pay it willingly, and have 
to falfe reafons in fupport of it. The no right to recover it back, and the 
cafe mull hive been, as I take ir, an lender fhall retam ; thctugh it is in 
adlion to recover back what nad been order to prevent this oppreffion, and 
paid, in part of principal and legal advantage taken of the neceffity 0/ 
interefl, upon an ufurious contradt; others^ that the Jaw has made it penal 
and, therefore, the aftion would not for him 10 laAe/" P. 697, 
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three were bound in a bond upon an ufurious contrad^ an<) 
one paid part of the money, and afterwards the obligee fued 
another obligor who pleaded tlie ftatutc of ufury, whereby 
the plaintiff was barred and the bond avoided j .then the 
obligor who had paid part of the money on this bond brought 
Ajfiim^tt for it, as for money received to his ufe^ but it was 
held by Chief Juftice Trtby that it did not lie. In the cafe 
of (^i) Cary and Wehjler^ Mich. 8 Gea. Cary^ Anno 1723 
paid 500/. to Wehfier then a clerk to the South-Sea company, 
which was paid over to the company in reality, though 
omitted to be entered as paid; it was held by Chief Juftice 
Pratt at Ntjt PriuSi that the money.being received by the 
defendant as fervant to the company and paid over, the 
company only was chargeable for the receipt of the moneyi 
and not the defendant; but if he had not paid it over, then 
indeed the plaintiff might have fued him, or the company, 
at his ele£tion. 

To which Mr. BootU added, that all anions of this nature 
muft arife ex contraBu or ex quafi contraElu \ and in both 
cafes privity was npceffary; but here is no privity between 
the King and the defendant ; the dealing was with Corbet^ he 
was intitled to the drawback and had the debenture for it, 
and confequently muft be refponfible for it to the King ; the 
King cannot follow his debtor to the fecond or third degree ; 
As tliis would be inconvenient, fuch meafures fliould be taken 
as may avoid it, as may encourage commerce, which will be 
imprafticable if the vendor (hall be anfwerable for the de* 
fault of the buycr^ 

Mr. Solicitor General in reply, and Mr, Attorney General 
more largely in his argument to Mr. nootle^ infifted, that 
they did not charge the defendant in tliis cafe with any 
fraud in relanding the tobacco, or obtaining the deben- 
tures, or repayment of the money or bond ; fince by this 
information the defendant is not charged for any forfeiture, 
nor yet for any fraud, or for any duties due from him to 
the Crown, but merely for the King's money by him received, 
in the fame manner as any other perfon might be charged 
who fliould receive tlie money of the King or any fubjetl ; 

and 
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and therefore he would admit* what had been- fo much in- Attoi»«t 

GlNlkAL V* 

filled on, that the defendant was an mnocent perfon, that Phay. 
lie was not the exporter ; that he received the money towards 
the fati8fa£lion*of his debt from Coriet, and that it was an 
hard cafe, that Corbet (hould defeat the debenture given him 
in payment. 

But it mud be admitted, for it is exprefsly found, that the 
defendant received tlie money from the officers of the 
Crown, and that he received it by colour of thofe deben- 
tures on the 13th bf 17th of Augufty whereas the tobacco, 
for the drawback of which thefe debentures were given, was 
landed in Ireland on the 28th day of July before. 

Now the drawback to be allowed by the book of rates, 
which is confirmed by theftatute 11 Car. 2. is upon exporta- 
tion, if exported by a foreign merchant in twelve months ; 
by an home merchant in eighteen months; and by fubfe- 
quent a£ts the time has been . extended to three years ; fo 
then if the goods be not exported, no drawback is to be paid; 
and if any debenture be given for it, it is null and void. 
But this appears more exprefsly by the ftatute 13 & 14 Car. 2. 
IT. II. fee, 12. where it is faid, that if goods {hipped out on 
which the drawback was allowable to be relanded, no allow- 
ance fliall be demanded or made -, furcly the debenture muft 
be void, if nothing can be demanded or paid upon it. So by 
the ftatute 6 Geo. c. 21. fee. 49. which more diredHy relates to 
the prefent cafe, it is faid, if tobacco, to be exported, be 
landed in Ireland^ the debenture for the drawback fliall be 
void. 

It was faid by one of the defendant's counfel, that the 
a£l did not make it abfolutely void, but faith, it fliall be- 
come void as if relanded in Great Britain. But can it be 
imagined tJwt thefe words import that it ftiall not be void ; that 
the penalty for landing in Ireland fliould make the debenture 
for the drawback good, for fo it muft be if it is not become 
void ? This would be a ftrange conftruftion, but furely no 
words can more plainly denote, tliat the debenture for tlie 
drawback before was void, if the goods fliipped for exporta- 

E 4 tion 
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ATTot jiir tion were rdanded in Great Britain, and fo it fliall be for the 
|*4»iiT. • future, if they be landed in Ireland. 

Now this being the cafe, that the debenture was void by 
the landing in Ireland^ the defendant could not be intitled 
to receive any money upon it; and he that receives the 
money of the Crown, without any title to it, ought to pay 
it back again. Nothing can be a plainer and more evident 
pofition than this, that if a perfon demands money from an 
officer of the Crown, who pays it, upon fuppofition that it 
was due, but it afterwards appears not to be due to him, it 
is money received to the ufe of the King, and ought to be 
reftored. 

And this is not a demand which the King makes by virtue 

of any particular prerogative peculiar to the Crown, but the 

cafe would be the fame in regard to any common perfon ; 

fo that this information is not otherwife to be confidered than 

Where money ia as an a£lion on the cafe by a fubjedi ; who, in cafe any one 

a«bwity'«n^* fliall demand or receive money from him without any title 

*^'7nf*^"*° or authority for doing fo, fliall recover it back in fuch an 

jLd.Rayn. aftion as money received to his ufe. The cafe cited (a) 

74*. 

Ball. Ni.Pri. I Sai. 22. may be good law, (although it was only by a 
intVap. 451. judge at Nifi Priusy where matters may not be maturely 
is6. *^'*^* confidered) becaufe when a perfon is party to an ufurious 
contraft, and hath aftually executed the contrail he made. 
It may not be reafonable to allow him to unravel his own 
aft, after he hath freely carried it into a compleat execu- 
tion. (2) But in the fame cafe it is agreed, that where a 



(2) Lord Mamjitld in the cafe of can never recover it in an adion ; be- 

f Browning V. Morns, reported by Cow- caufe both plaintiff and defendant are 

fir, declares that, ** The rule is, i« iqually criminal, p. 792. The cafe of 

pari diliSo, potior ijt conditio dtftn- Wdkmjon v. Kitcbin, reported in l Ld« 

dentisi and (here arc feveral other RaynQond, p. 89. feems however to 

maxims of the fame kind. Where oppofe this dodtrlne as laid down by 

the contra^ is executed, and' the Lord Mansfield. i9tf//^r in his Law of 

money paid in pari deliffo, this rule Niji Prius, fays , " In fuch cafes melior 

certainly holds ; and the party who ifi ionditio defcudentisy not becaufe the 

has paid ic, cannot recover it back. defendant is more favoured, but be* 

Fur inflance, in brilay, if a man pays caufe the plaintifFmuft draw his juflice 

^ fam of money by way of bribe, he from p\ire fountains,'' P. 132. 

man 
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maiupays money on a miftaken account, or under or by a Atto«h«t 

, . . Cemialv. 

mere deceit, he may recover his money back again. So a Psksv. 

cafe is there cited, that where one bound in a policy of af- Where m ney » 
furance paid his money, believing the (hip was loft, when taken account 
it was not, it was held, an aftion of aJJUmpfit lay to recover ^deceit an*ae- 
it back. The cafe of Jacob and Allen^ i Sa/i. 27. is much ji^"^»Aiaifo 
ftronger ; there H, having letters of adminiftration to one, * ^^^' 'o«*- 
who was fuppofed to die inteftate, makes a letter of nttor- bull. NLPrL / 
ney to the defendant to get in debts due to the inteftate, x' Com. Dig. 
who coUefls feveral fums, and pays them to the admini- li/^Jt --,. 
ftrator \ afterwards a will was difcovered, the adminiilra- a Lev. xS3« 
tion recalled, and an a£lion of ajjumtftt brought by the exe- 
cutor againft the defendant for monies received to his ufe \ 
and held the a£^ion lay, for ithe adminiftration was void, ^ • . lUva. 
and fo the defendant a£bed without authority \ and then '^>^ 
there was nothing to hinder the raifing an implied contrafl, r ^g^ n 
and the charging the defendant in an Indebitatus Affum^U j 
although it was urged, that the money being received by a 
fpecial authority, and for a particular purpofe, and after- 
wards paid over to the adminiftrator, the a£lion ought to 
Jiave been brought againft the adminiftrator, and not againft 
the defendant, who adled as his fervant, and had paid the 
money to him ; at leaft a fpecial aftion on the cafe fliould 
have been brought, and not an Indebitatus ylj[fumpftt\ and 
the cafe Carey and Webjier is not like this, for there the SupMp.4M. 
plaintiff paid his own money to the fervant for his mafter^ 
9nd he paid it over accordingly. 

But it is obje£^ed, that the drawback was paid to the de- 
fendant as CorbeCz agent, and for his ufe. 

But how could he receive that for the ufe of CorbH which 
was the price of his own tobacco^ and received for his own 
ufe? 

It is likewife faid, that Corbet is liable to this demand. 
It is true, he is liable for the forfeiture for the double 
value for the fraud-, but how is he liable for the money 
which he did not receive, and which the defendant re« 

ccivc4 
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ATTORMir teivcd for himfelf, ahd not for him? Befides, if Coriet 
Px«tY. were liable, may not a perfon who hath two remedies take 

cither ? Or if he hath a remedy^ againft feveral, may he not 
come againft which he pleafes ? 

As for the inconveniences alledged, though they are no 
greater than in the cafe of any fubjedl ; yet In cafe the law 
be againft the defendant, they may be- arguments for an al«» 
teration to the legiflature, but this* Court muft determine 
according to what the law now is. 

After Mr. Attorney General had finiflied his reply, Mr. 
Alderman Perry the defendant defired that he might fpeak for 
himfelf 5 which was allowed ; and he reprefented the hard- 
fhip of the cafe againft him, the fairnefs of his dealing, the 
danger of his ruin, if after fo many years acquiefcence he 
' (hould be called to an account for all monies received by 

him and his father on debentures, in cafe it (hould be dif- 
C 490 ] covered that thefe debentures were void. But not defiring 
any further argument, but referring himfelf to the judg- 
ment of the Court, the Court took time to confider the 
matter till next term. 

And on full confideration of the cafe, Reynolds Ch; Bar. 
Carter and Forte/cue Barons, againft Thomfon Baron, were of 
opinion, firft. That the debenture for the drawback given 
By Corbet to the defendant, by landing the tobacco in Ire- 
latidy became void ; for no drawback ought to be made un* 
lefs the goods be exported ; tHe words of the ftatute 1 3 ii 
14 Car. ^2, r. II. arc exprefs. No allowance Jball be made or 
demanded if the goods be relandedj &c. And fo by the ftatute 
6 Geo. r. 21. if landed in Ireland the debenture for the 
drawback fhall be void. 

2. That ,the payment of the money to the defendant by 
the King's officers upon this void debenture renders the de- 
fendant anfwerable to the King for the money by him re- 
ceived ^ for whoever receives the King's money, without 
warrant or lawful authority, is accountable to the King for 
it. This is exprcfsly refolved by two Chief Juftices and the 

Cliiof 
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Chief Baron, 1 1 Co. 90. the Earl of Devon/bir/s cafe, who Attoekbt 

was Matter of the Ordnance, and by Privy Seal 2 ^a^. Psx«t. 

reciting that munition utterly decayed and unferviceable 

had been claimed as fees and vails to the Matter of the 

Ordnance by reafon of his laid office helonging ; and giving 

him authority to difpofe of fuch of them as were fet down 

in a book, i^c, he had difpofed of feveral pieces of iron 

ordnance, fliot and munition in the faid book fet down ; 

ibr thofe things being received and difpofed by him by 

colour of a Privy Seal, which was void, becaiife foutid- 

«d on a falfe fuggeftion, (for it fuggefts that thefe were 

fees or vails claimed as belonging to the faid office, which 

muft mean iawfuHy claimed and lawfully belonging, which 

was not true, for this was a new office creftcd 35 jFf. 8.) 

the Earl was accountable for them as much as if he had 

taken them without any Privy Seal. So in Sit Jf^aT" 

ter [a) MiUmay*^ cafe, cited 11 Co. 91. and reported Cro* <«} Godb. %^ 

Eliz. 545- M9. 475. who being Chancellor of the E]^. * *^"\Abr. . 

chequer received 140/. a year for thirty years together, by 

warrant from the Lord Treafurer, as an augmentation of r 401 1 

his fees, fince the. Court of Wards was annexed to the 

Exchequer, whereby his labour was much increafed; but 

becaufe fuch warrant was void, it was refolved that he 

ihould anfwer for tlie monies which he had received. 

And this is not from any peculiar prerogative the C^own ^^^^ -- 
hath above a fubje£^, for the cafe would be the fame with 
regard to a common perfonj whenever a man receives 
money belonging to another without any reafon, autho- 
rity or confideration, an adion lies againft the receiver 
as for money received to the other's ufe; anfd this, as 
well where the money is received through miftake un- 
der colour, and upon an apprehenfion, though a miftaken 
apprehenfion of having a good authority tb receive it, as 
where it is received by impo&tion, fraud or deceit in the 
receiver (for there is always an impofition and deceit 
upon him that pays, where it is paid) by colour of a 
void warrant or autliority, although the receiver be inno- 
cent of it. 

Cafes 
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ATToa hit' Cafes might be cited to warrant every part of this rule ; but 

Pe»»y. ' as the defendant appears to be an innocent perfon, wliolly 
ignorant of the fraud of Corbet in landing the tobacco in Ire- 
land, and one who thought he had a good debenture, and was 
lawfully intided to receive the drawback ; it is neceflary to in- 
fiance only cafes where the party receiving thought at the time 
of his receipt that he had a good authority to do fo, but after- 
wards difcovers that he had not ; as where a man having a grant 
an office or conveyance of lands, and thinking himfelf well 
entitled receives the rents and profits, it is well known that if 
it afterwards appear that the grant or title is not good» the re* 
cciver is chargeable by the' rightful officer or owner of the land 
for fo much money received to his ufe. 2 Mod. 260, 263* 

W 1 Fftem. 2 Jon. 127 {a). 2 Lev. 245. 3 Lev. 262 (^). 

478- 

sShow.ii.S.C. 

(A) 3 Mod. ft39. I Show. 35. Carih. 90* Comb. 1 sx« S* C. 

The cafes cited by Mr. Attorney General are ftrong to the 
fame purpofe. A man infuring a (hip, on a rumour that the 
fhip is loft pays the infurance, and it afterwards appears that 
die Ihip is not loft, the infured ftiall pay back the iponey. 

r 402 1 ' *^'** ^^' ^^^ ^^^^^ znA Allen, i Salk. 27, 2 Ann. (3) By 

Trevor^ Chief Tuftice, if an adminiftrator authorifcs A. to col- 

' Icflthe debts and effefts of his inteftate, which he rcceivesand 

pays over, and then a will is difcovered, the rightful executor 

may bring AJfum^jii againf^ A. for what he has received, as 



(3) TheaQthorityofthiscafeismach Lord Ray m. 1210. w^ich is contrary 

ihaken by that of Fond v. Underwood^ to it. It is laid down by Lord Mans- 

which is reported in 2 Lord Raym. feld^ in the cafe of Ste<venjbn v. Af#r/f- 

p. i2io» in which the circuxn (lances in^, reported in C0<w/^r» in conformity 

are fimilar, and the decifion diredlly to the principle on which Pond v. Un- 

contrary to the prefent ; and by Lord dir^wooJ proceeded, that if money v 

MMnsfield*s exprefling, in the cafe of paid to a known agent, and an a^ion 

Sadler v. Evans, reported in 4 Burr, brought againft him for it, it is an an- 

p. 1984.' a diflent to the cafe oi Jacob fwer to fuch aflion, that he has paid it 

v. Allen, in i Salk. p. 27. and' his ap- over to his principal. P. 806. 
probation of Pond v. Underwood^ in a 

money 
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money received to his ufe. It was there infilled, that A. was At toinit 
only agent for the adminiltrator, received the money for his PAtBT. 
ufe, and had paid it to him ; yet held, that the adminiftration 
being void, the adminiftrator could give no authority, and con- 
fequently A. received without authority, and then nothing 
hinders the raifmg an implied contra£l, and charging the de- 
fendant in an Indebitatus Affumffit. 

So in the cafe of Martin and Sit^otlly {a\ 1 ^honjo. i c5. («) ^^' *5- 

s. c 
where Barkedale had made a policy of infurance for 5 /. pre- 
mium in the plaintiff's name, and paid the money to the de- 
fendant, and it afterwards appeared that the defendant had no 
goods on board, upon which Martin brought AJJumffit for the 
5 /• premium, and it was infifted that this was money received 
from B. and to his ufe ; but as Martin was truftce for 5. 
the payment by 5. miift be taken as agent for him 5 where- 
by it is plain, that there is no force in that objedion, that the 
defendant adted as agent for Corhety and received the drawback 
by his authority, and for his ufe. 

But it is further objefled, that Curhet being the perfon who 
committed the fraud, who was the exporter, and entitled to 
the drawback, the Crown ought to purfue their remedy againft 
him, and not againft the defendant, who was innocent, and 
took this money only in his own behalf, and for fatisfa£tion 
of a debt owing to him from Corbet. 

It is certain that for any penalty forfeited by the landing in 
Ireland^ Corbet, and not the defendant, ought to be profe* 
cuted ; but when Corbet obtains a debenture, which he him- 
felf makes void and ineffeftual, and delivers this debenture as 
payment for the tobacco he bought of the defendant, what 
need is there to rcfort farther than to him who had the money 
from the Crown? HaJJer and Willis j H. 6 Ann. King^s 
Bench, I Salk. 28. A man marries a woman feifed of lands, 
and takes the rents and profits, but afterwards it appears that r ^^^ 1 
he had a former wife then living ; upon which (he brings 
AJfum^t againft the hufband for money received to her ufe ; 
^nd though it was objeded^ that the payment to him^ who 

had 
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Attoinsy had no authority to take the rents, was abfolutely void, and 
V»V»y! ^' that the tenants might be fued, for the money ftill lay in their 
hands, and they might fue JVallii ; yet the Court held that 
the a£lion was maintainatlc againft JVallis who received the 
rents, and that a recovery againft him would be a difcharge to 
the tenants. 

Sapii, p.48«. As to the cafe of Tomlins and Barrett^ i Salk. 22, upon an 

ufurious contra£l, the cafe appears to be good law ; the fame 
cafe is reported in Skin, p, 41 1. But there is a miftake in one 
Q£the reports, for Salie/d faith that it was in the Common Pleas, 
and came to trial before Chief Juftice Trdy ; Skinner^ that it 
was in the King's Bench, and came to trial before Chief Juftice 
Holi \ unlefs it can be fuppofed, that the fame, which in both 
reports is faid to be i/. 5 fl^. £^ M. fhould after a nonfuit in 
one Court, be brought on to trial in the other Court ; for this 
^s an exception to the general rule, that where a man receives 
^oney for an unlawful purpofe, or upon an illegal contraft, he 
who is party to the unlawful a£b (hall 'not exempt himfelf, 
and defeat what himfelf hith done, by falling on his accom- 
plice, who is not more criminal than himfelf; as in the cafe 
there put, if a man gives mpney to A. to bribe the cuftom- 
houfe oiEcers, who pays it accordingly, he (hall not after- 
wards charge A. for this money as received to his ufe. 

So if a man gives a bond upon an ufurious. contraft, and 
pay part of the money, and afterwards an a&ion is brought 
on the bond, to which the ftatute is pleaded, and the bond 
thereby avoided, he who paid part ifhall not maintain an ac- 
tion againft the receiver, as for fo much received to his ufe, 
foi he was party to this ufurious agreement ; and though an 
fiO. of Parliament makes the bond void, yet it is only to him 
Vrho claims the benefit of the ftatute and pleads it ; for if he 
plead non efifaElum^ or folv'it ad dlem^ the plaintiff will reco- 
. ver } if then he pay the money, he waves the advantage of the 
ftatute ; and a party equally faulty, who pays his money pur- 
fuant to a faulty agreement, ought not to have it back again ; 
fo that the reafons given by Treby^ tliat the plaintiff in fuch 

^afe 
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cafe is pdrticeps crimiftis, ii volenti nmjit iniuricu fcem not alto- ATToimr 

- ^ . ^ -f ^ CXNI»AL V. 

jcthcr 10 improper. PxRar. 

The objeftion made, that in this cafe no privity was between 
th« King and the defendant, was likewife made in the Karl 
of DevonJhtri% cafe, 1 1 Co. 90. and in Sir IValter Mildma;f% 
cafe there cited ; but it was there anfwered, that in the cafe 
of the Crown the law will raife and create a privity fo as to 
render him accountable who receives any of the King's money. 

And in cafe the defendant be chargeable, the executors Sapn, p.434« 
iMall be fo likewife ; they were refolved fo to be m both thefe 
cafes. 

All the Barons agreed that the delivering up the bond could 
not be confidered as money received to ^e King's ufe ; and 
therefore it was adjudged by the Court, that his Majefty do 
recover againft the faid Micajab Perry the fum of 88 /. 10 /• 
9//. halfpenny, being fo much by him unjuftly received in 
money of the officers of the cuftoms for the duty inwards, 
called the old fublidy ; but as to the refidueof the faid 623/. 
14/. 3^. halfpenny in the faid information mentioned, that 
the faid Micajab Perry do go without a day as to fuch refidue, 
faving his Majefty's right, if he fliall think fit hereafter to pro- , 
fecute him for it. 



Bayley verf. Warburton and Others. In Cafe 212. 

Scacc. 

THIS was an a£Hon of ejeflmcnt on the demife of John whether a 

Cre^v } on Not Guilty pleaded at the affizes at Chejt^r, on ^ *t* ^J'nJ/^" 

the 24th of September^ 5 Geo. 2. before the Chief Juftice of l»f«. '" P«'f«-. 

Chejler^ a fpecial verdifi was found to the following eJeft ; cuiar powe , 

That the grandfather of the leflbr being feifcd in fee, on hi§ Jtll^hirlha 

marriaee with Lucy ♦ Birotn^ his fecond wife, by leafe and re- *^*'''"* '" "- 

^ main.ler. 

Icafe, dated the 23d and 24th of February^ 35 P^''* 2. fettled- Powell on How. , 

the lands in queftion inter alia to the ufe of J;iimfclf for life, ^* ^*' 
then to Lucy his wife for life, then to the iflues of that mar- [ •49J ] 

riagc i ^ 
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riagc 5 then to the ufe of Anne the wife of John Offle^ who 
was his elded' daughter by his former wife, and the heirs of 
her bod/) and for want of fuch iiTue, to the ufe of Eltxabeth^ 
his youngeft daughter by his firft marriage, and her heirs, with 
a power to himfeit to make leafes. 

Provided alfo that it may be lawful for the faid Lucy^ dur- 
ing her life, to demife the premifles to any pcrfon for fuch 
term, with and under fuch conditions, rents, and refervations, 
m fuch manner to all intents as tenants in tail may do by the 
llatute 32 if. 8. for the term of one, two, or three lives, upon 
and under fuch refervations and rents, and in fuch manner as a 
tenant in tail is enabled to do by that ftatute. 

That John Crew died, leaving no ifluc by Lucy^ and no 
children by his former wife but Anne the wife of Offley and 
Elizabeth 5 upon which Lucy entered and was fcifcd for life ; 
remainder to -^////^ O/Try in tail, who died on the nth of 
May 171 1, (her hufband being before dead) leaving iffuc 
John Crewy the Icflbr of the plaintiff (whofe name was 
changed by an Afl: of Parliament from Of ley to Cretu) her 
fon and heir. 

That Lucy married Edward Turner, and after his death 
William Ftowdy and that by indenture dated the 2d of June 
17 13, the faid William and Lucy being of full age demifed 
the premiffes to John Rylandy one of the defendants, in confi- 
deration of 26/. and ^ furrender of a former leafe from Ed- 
ward Turner and Lucy, on which were two lives fubfifting, to 
hold to John Ryland and his heirs from the making thereof, 
during the lives of his fons Richard and Ifaac, and Mary 
Norbury, widow, yielding i/. 4/. Zd. yeariy, during the 
term, an heriot, the beft.good of every perfon who (poflcfled 
by the force of the demife) died feifed, all fuch boons, duties, 
fervices, averages and cuftoms as had antiently been paid, do- 
ing fuit twice a year on lawful fummons, with daufc of re- 
entry for non-payment. 

That 
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That at the time of this demifc the premifles let were not Bayi,? y v. 
w the hand of any farmer, and were before molt commonly 
let for 2 1 years ; that the fent was the ufual rent, and the de- 
mifc was made with all the requifites neceiTary to be obferved 
by tenants in tail in making leafes, and according to the form 
of the ftatutc 32i/. 8» 

That the leflcc entered | after which Lucy died on the 20th 
of February^ 1 7 24. upon which the leflbr entered as in remain* 
der, and made the Icafe mentioned in the declaration on ths 
loxYioi May 1726. 

On this fpecial rcrdifl the queftion was, Whetlier this leafe 
to the defendant was gopd againft the leiTor of the plaintiff, 
who claimed in remainder ? And it was infifted upon that it 
Was not ; firft, becaufe the leafe was made by Lucy and her 
hufband, whereas the power was given to her alone, and fo 
the power was fufpcnded by her marriage. Sed non allocatnr ; , p, wmi. 
for a power given to a fingle woman, if (he marry, may be J: '55» M^- 
executed by her hufband and her. Refolved on a fpecial ver- 
didi between Harris and Grahanij Mich. 11 Car* King's 
Bench, i Rol. Ab. 329.//. I2. where a man devifed to his 
wife for life, and by his codicil gave her power to leafe for fix 
years, (he married, and her hufband and fl\e made a leafe for 
fix years; and held good. So it was refolved i S/W. 10 1. in 
Chancery, by Bridgnuin and Ha/e and the Lord Chancellor, 
between the Duke of Buckingham and Lord Antrim and his , 

wife, who executed fuch a leafe, the power being to the wife 
alone; the fame cafe feems indeed reported i Cha. Ca. 17. 
and there it is faid, that Bridgman held the execution by huf* 
band and wife ill, where an intereft paffed ; othcrwife, where 
it was a nude power; but Hale thought it might be fit to be an- 
gued, and the Chancellor concurring with Bridgtnan^ the bill 
was difmifled. This cafe is cited in 3 Sallt. 276. but there and 
in I Chan. Ca, 1 7. the power given to the wife to leafe is 
faid to be- (being fole) and fo recited i Eq. Ca. 343. pL 4. ( i ) 



(1) This cafe is alfo reported in 2 If ftc marries^ and afterwards with her 

Freeman, p. 1 68. where we find the hulband makes a leafe, upon this Itatc- 

following words ; '* with power for ment, Ihc neceflkrily cxcceda the po^ver 

her bfimz Mt to make Icafc*/* &c.— gifen to her. 

Vol. 11; F ^- That 
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BiiYLKY V. 2. That the leafc by Lucy and her hufband ought to have 

been by fine, flie being covert. Sed mn allocatur j for the 
eftate of the leflee is not derived from the leflbrs, but arifcs 
out of the eftate of the feoffees or releafees named in tlie origin 
nal fettlement, and therefore nothing more is requifite to the 
raifmg an eftate to the lefTee, but what is required by the deed 
which creates the power, which is only an indenture fign^ d by 
the party mjjkiug the leafe, and made in fuch a manner as 
(<i) St. 32 the ftatute 32 /f. 8. {d) requires in leafes by tenant in tail; and 

litfn.S.^»28. thjerefore it is holden, that in leafes for life made by virtue of 
a power no livery is needful, and it hath been doubted whether 
livery would not hurt •, but Hale held it did not prejudice. 
I Vent^ 281. And in the ^ cafe of Harris and Graham as 
above, no fine appears. 

3. That this leafe will not continue in force againft tlie leflbr 
of the plaintiff, who claims by virtue of the remainder, for the 
leafe is to be made under fuch conditions, rents, and referva^ 
tions, and in fuch manner and form to all intents and purpofes, 
as a tenant in tail may lawfully and is enabled to do by the 
Aleifebytc ftatute 32 //. 8.-," but a leafe by a tenant in tail h not good 
norgood*igai"nft ^g^^i^ft ^^'^^^ '^^ reverfion or remainder. Co. Lit. 44. a. 

him in reverfioo 3 Q,^ 34. Cro. Eliz. 602. Noy 6, 
or retoaiflder. 

And the Chief Baron doubted hereof ; but it was argued, 
that if fuch conftru£tion be made, this power of leafnig is 
wholly infignificant, for Lucy had but an eftate for life, and 
therefore every leafe beyond it muft have continuance againft 
the perfon in remainder, and a leafe determinable on her own 
life flic might have made without the power ^ befides I took 
notice that the reafons why a leafe by a tenant in tail ftood 
not good againft him in remainder, were becaufe the leafe is 
derived from the eftate-tail, and it appears not that the fta- 
tute meant to make it good againft any but his i/Tue, for tlie 
ftatute mentions not the donors. Dyr^ 48. L in the margin. 
But the leafe here is derived out of the fee-fimple vefted in 
the releafees and their heirs, by him that had the fee, 
and*had power to model the ufes of it as he pleafed, 
and fince tlie ftatute 27 H. 8. c. lo. executes the pofTeffion 
3 to 
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to the ufe in the fame manner and plight, as it is limited, Bayht v. 
V'hence luch power or making leales, orr. annexed to the 
eflatcs for life becomes elFe£iual, there is no reafon why fuch a 
leaie made by virtue of fuch a power, (bould not ftand good 
againft thofe who claim in remainder under the fame fettle^ 
ment, and confcquently fubje£l to the power -, nor do the re- 
ftri£lions (annexed to the power, which require that it (hould be 
made under fuch conditions, rents, Sj'r. and in fuch a manner 
as a tenant in tail is enabled to make) neceflarily import that it 
ihould be fuch in point of duration, but only that it fhould be 
attended with fuch circumilances as that a£l requires in the 
execution of leafes by a tenant in tail. (2) 

(2) Mr. Ponvell in his Treatife on her fubfequent marriage, render herfelf 

Po^wers obfcrvcs, that '« if a power be incapable of executing the power. She 

appendant or in grofs, and the donee being, as to her iniereft therein, confi- 

thereof be a feme fole, the better opi- dered in equity as a feme fole. P«33* 
nious feems to be, that Ihe will not, by 



Pox verf. Bardwell and Others ; Cafe 213. 

Et t contra 
Bardwell and Others veff. Fox. In Scacc. 

THIS was a Bill in the Exchequer, by Fox, as Vicar of unityofthe 

Lakenham in the county of Norfolk, for the tithe of hay ^^^^^[^^^ 

and all vicarial tithes arifing on lands in the defendant's pof- tory wiU not 

feflion ftom the 10th of OBober 1727, for the year follow- n^foeUodi 

. from the piy- 

*^5" ment of tithti 



when thejr < 

tobefieverrd. Bunb. ^17. 2 £q. Abr. 733. pi. 7* S. C. 3 Burn*j £. L. p. 404. Kaym. 00 
Tithes, p. 29 X. 

And the cafe upon the depoCtions appeared to be this : In 
the time of William 2. the Cathedral Church of Norwich is 
fuppofed to have been built, and the Bifliop's Sec removed 
from Thetford thither. 

In the time of Henry i . Herbert^ Bifhop of Norwich, grant- 
ed to the Prior and Convent of Norwich, Ferias quas Rex 

F a Wdlielmus 
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Tot V, WtUielmiiS fratribus donavit in hebdomada Penteccjlis^ l£c. La* 

\enham cum ammbui rebus ^ua ad eandem pertinent villam pratef 

. terram OJberti Archidiaconi JmeringhaUy mcdietatem filva de 

Thorpj f$c. But this feems rather a confirmation of the 

grant of H, i* 

In the year 1121, Everard^ Bifhop of AVw/VA, confirmed 
to them omia qux prddecejfores met dederunt^ Idc, ftmtliter quic* 
quid Herbert de Kefs habuit in Lakenham^ Uc. 

t 499 ] '" ^^^ ^^^^ ^146. tVaiiam^ Bifliop of Norwich, confirmed 

to them omnia qua Herberius Epifcopus Norvicenfts^ ant Everar^ 
dus Epifcopus Norvicenfis donavit, U quicquid Herbert de Rofs ha^ 
butt in Laienham* ^ 

In the year 1200. yoin de Grey, Bifliop oiNorvnch, grant-* 
ed to the Prior and Convent di Norwich ecclejtam de Laken* 
ham cum omnibus ad eandem pertinentibus, dc. adminiftrari per 
capellanosfuos,falvo nobis H fuccejforibus noftris jure pontificali ii 
parochiali. 

In the i6th Heh^ 3. anno 1I32. thete was ail Infpeximus 
and confirmation of the grants of King William 2. and Hen. 1 • 
wherein they granted manerium de Lakenham, Ameringbale, 
medietatem Silva de Thorp, l^c. 

In the year 1273. Acre was a confirmation by Pope Gre* 
gory to the monks of Norwich of a grant of the church of 
Lakenham \ and by the valuation of ecdefiaftical beneficed, 
20 Ed, I. i^ 26 Hen. 8. if appears that tlie cure was ferved by 
the monks, who received an annual pcnfion. 

By charter 30 /f. 8. the King Coenobmm de Priore GT Cwf» 
ventu EccUJtee Cathedralis SanBa Trinitatis Ncrtnci tranfpofmt Isf 
mutavit in Decan^ &" Capitulum Ecclefia Cathedralis San^a Trr* 
nitatis Norw. 

And incorporated the Dean and Chapter, and granted them 
all thcpoflcffions of the priory. Fide 3 Cc^. 73. ' 

Thtf 
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The Dean and Chapter having by this grant the manor of '<>» ^* 
Lakenhamj and likcwife.thc church of Lakenham, as being 
part of the poffeflion of the Prior and Convent, by leafe dated 
the 2d of January^ 33 Hen. 8. 1541. demifed to Roiert Flint 
the fcite of the manor of Latenham, and all the lands belong- 
ing, except the mills and woods, for -^^ — years, and cove- 
nanted that the leflee (hould have the tithes of his cattle going 
on the faid demefnes, and that the Dean and Chapter would 
difcharge him of all tenths, {fTr. 

On the I ft of March, i Ed, 6. by indenture the Dean and r ^qq i 
Chapter, in confideration that Roiert Flint had been at a great 
charge in building and repairing the houfes, demifed to him 
Lakenbam woods -, and it is declared, that whereas he held 
the manor of Lakenkam, (that is to fay, the fcite of the manor 
and demefne lands, by the leafe made in the 33d H. 8,) 
which it is faid hath been always freed from the payment of 
tithes predial and perfonal in the hands of tlie farmers^ 
the meaning was, that he fhould hold the faid manor of Ztf- 
kenham difcharged of all manner of fuch tithes \ and by the 
fame indenture the Dean and Chapter demifed to him the 
tithes of hay and corn growing on the fitid demefnes for ^ 
years. 

On the 3d of June 1 Ed. 6. the Dean and Cliapter fur- 
rendered their pofleflions to the King, who by letters patent 
dated the 9th of November, i Ed* 6. granted to the Dean and 
Chapter Omnia ilia maneria mfira de Hindlemflon, {ffr. 20 ma» 
neria in com. Norf. acetiam wnnes illas reBorutt H ealefias nojlras 
de Hindlenojiony lie. Lakenbam, He. 25 reBorias in com. Notf. 
i^c. Ac etiam advocationes, donationes, jura patronatus vicaria* 
rum pradiSfarum ecclefiarum if earum cuju/lihet, necnon omnia 
\i ftngula maneria, mejfuagui, lie. redditm He. glebas, decimal, 
ohlationes, obventiones, penjiofies, portiones, advocationes, jura pa^ 
ironatus, proficua li hereditamenta nojtra quacunque in villis^ lie. 
de Hindlenojlcn, Newton, lie. Lakenbam, He. in com. Norf. Hc^ 
diffa ecclefia catbedralis dudum fpeSfant. 

F 3 Excepu 
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Fox V. 
Bakdwcll. 



Except, tameriy t^ noiis^ baredibus (ff fuccejfortbus fioJ!ris refer" 
vat, maner. de Hemilby ac re^orid ^ advocathne vicaria de 
Wyhelwood in com, Norf, ftecnon omnihtds faf finguUs tneffuagiis^ 
terris^ ^c, declmisy redditihtis W hareditamentis in HemUv^Jhy^ 
Lakenham^ lie, avt alibi dlEl, mnner. de Hemilby y Lakenham^ iffc. 
ac reHor. de Hemilby feu eorum alicui quoquomodo fpeBant% ac 
except* cmnibus terrify l^c. decimis jacentibus in Batony ac of 
fgnat. maner, de Lakenham extra diB* maner. de Eaton ac extra 
diB. maner. de Anuringhale ac mcdo in tenure Roberti Flint* 

By patent dated the ift of July ^ 7 Ed. 6. the King granted 
to Thomas Grefham^ Efq. manerium de Lakenham ; ac tot. reHor. 
isf icdefiam de Lakenham ac advccationem t^ jus patronatus v/- 
r COI'1 • ^^^^^ f^^^^f^ ibiy i^c. ac omnia l^ ftngula meffuagia^ grnn^ias^ 
£sfr. glehasy ^c. ac dcciimis garbar. bladsr. granor* foeni (2f 
cannabis ac al, declmas quafcunque in WeflacrCy Lakenham^ Wr. 
dJB, maner, t^ ecckjia feu eorum alicui fpeSlant tflc. 

It docs not appear that any Vicar was inftituted till the 
year 1610. but that fince then Smith and others have been 
inftituted Vicars, and Sir Nevil Catlin, his father and grand- 
father, held Lakenham farm as affignees of the leafe made 

to ; that Tucky Wrighty Wardy Armigery Menfery were 

tenants under the Catlins of the faid farm ; that the com- 
mon reputation has been, that the Vicars of Lakenham have 
been intitled to all the tithes of Lakenhamy except the tithes of 
coyn. 

That tithes have been paid by the ovmcrs and occupiers of 
this farm to the Vicars, or a compofition for them, which 
was ufually 8 /. a year ; that Richard Catliny father of Sir 
Nevily paid fo in lieu of vicarial tithes to Smith the Vicar; 
thztTu(k's father held the farm fevcral years, and paid fo 9 
that Upright for many years did the fame -, that Ward re- 
fufed to pay, on which Smithes widow fued him in tlie Exche- 
quer, and had a decree 9 W, 3. to pay tithes in kind, and being 
informed that Richard Cttlin had paid 40 j. quarterly, on tlie 
recommendation of the Coiut the plaintiff accepted 8 /. a y^ar, 

and 
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Fox V, 
BARDWtLL. 



and tVard paid it for the time paft, and for all the time after- 
wards which he held the faid farm. 

That IVrighty Richard Cailin, and his father paid fo*; that 
Tuck and his father paid fo 5 that y/rmiger and Menfir paid fo 
for fix or fevcn years ; that his father at firft paid but 5 or 6/. 
a year for two or three years, but hearing tliat 8/. yearly had 
been paid, agreed to pay fo, but paid only 5 /. a year to Harwood^ 
who was an eafy man j and payments by Tuck^ Wright^ and 
WardvrcTc confirmed*, books of Richard Catlin contain en- 
tries of his payment anno 1632 and 1635. 

And two decrees for payment in the 9th of W. 3. £5* Trin, 
8 Geo. I . were read, the laft of which was againft Bardwel/^ 
now defendant, and ff^ardhis tenant; and Rebecca H^ard his 
wife faid, that her hulband paid 20 L for the titlies of the year 
1720. and 2?A for tithes of the year 1721. and by a report [ 50a ] 
in the laft caufe, on the 15 th of Jprii 1725. die defendant 

was reported to be indebted 20/. for tithes of the year ; 

and decreed to pay that fum and cofts. 

On the defendants* part they produced, befide the charters 
and grants above, a leafe dated the 14th of OBoher^ 34 if. 8* 
from the Dean and Chapter of Nomuich to Lawrence StiJIed 
for fifty years, of the tithes of all corn belonging to the par- 
fonage there, except the tithes of corn, hay, tack, and hemp 
belonging to the manor of Lakenham^ wherein is recited a 
leafe from the Prior and convent of Norwich for twenty years 
to Ro. Picfoe^ dated the loth of November ^ 27 H, 8. 

This leafe to Stifled V12& afligned to 7X«. Picloe^ and on his 
furrcnder by indenture, dated tlie 1 2th of Aprily 1 Eliz* the 
Dean and Chapter demifed to PiSfoe the tithes of corn in La^ 
kenham belonging to the paribnage there, except as before, for 
eighty years from Michaelmas tlien laft paft. 

On furrender of this leafe by indenture dated the 2cth of 
December, 8 Eliz, the Dean and Chapter demlfcd the fame to 

Edmund Dean, who was affignee of Scrivens, aflignec of 

Tbo. Pi^ocf for feventy-tliree yeais. 

r 4 By , 



502 De Term. Pafch, 8 Geo. !!• 

Foxv. ' By indenture dated the 14th oi Febrtuiry^ 12 EHz. theDeaa 

and Chapter on furrender of the laft leale demifed to Lane ior 

feventy years. 

It appears that Lakenhdm farm is part of the demefnes of 
the manor of Lakenkanty and confifts of thirty acres in Laken^ 
ham^ twenty-eight acres in Ameringhale^ the town clofe which 

lies in EatWy and the reft, confifting of acres, which 

lies in St. ZtephefH parifli 5 and it was proved by ten wit- 
neiTes, and federal depofltions in the former caufes, that La^^ 
kenham farm was reputed tithe free, and that no tithes in kind 
great or fmall were ever paid for it; and Wright and JVard 
faid, that what they paid was only a free gift. 

On this cafe it was infiftcd for the defendants, that Lclen^ 

ham farm was exempt from payment of tithes either by the 

[5^3 J ftatute 31 IL 8. or fecondly, by the grant 7 Ed. 6. or at 

ledft that the plaintiff cannot be intitled to recover any tithes, 

as having tio Vicarage endowed. 

I. It was argued that the manor of Lakenhain^ and like- 
wife the recSory, having been granted to the Prior and Con- 
Pollei, 3. vent of Norwich^ there was a unity of poffeflion, which was a 

foundation for an exemption by the ftat< 31 //. 8. but this was 
not fo much infifted on; for although it was agreed, that 
where a perpetual unity continued to the time of diflblution, 
by force of the ftatute 31 //. 8. it was a good ground for 
exemption of thofe lands from titles in the hands of the 
patentees ; yet here was no proof that the priory of Ncr- 
Hvkh was one of the greater houfe^ that carne to the Crown 
31 //. 8, and it is evident that they were in the Crown before, 
and confequently by furrender, or by the ftatute 27 H. 8. for 
by letters patent 2 May 30 //. 8- the King changes th^ Prior 
and Convent of Nor^uich into a Dean and Chapter, and tranf- 
fcrs to the Dean and Chapter of Norwich all the poffeffions of 
the priory^ 

Now no lands belonging to religious houfes that were 

diflblved by 27 ^. 8. v.&rp exempt from tithes; arid ututy 

. - •• of 
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of pofleffion was not in itfelf any difchargc for the tithes, ^ ^oxv. ^ 
being collateral to the land, as foon as the unity ceafed, 
the ri^ht to tithes revived accordingly. It appears, that 
the Dean an ! Chapter of Norwich having the pofTeflions of 
the priory, immediately made Icafcs of the tithes* By in- 
denture, dated the 2d 01 January^ 33 i/. 8. they demifed 
tlie manor of Lakenham to Flinty who in confequence was 
bound to pay tithes to the Redor the leifor, and on the 14th 
of Qcf-.te-'y 34 H, 8. they demifed all the tithes of corn 
bcJoiiging to the Reftory to Law^ Sti/led for fifty years, to 
commence after a prior leafe of them by the Prior and Con- 
vent, dated the loth of Nwemher^ 27 ^. 8. to i?o^. PiBoe 
for twenty years } fo it is plain that they did not then look on 
the tithes to be extin£l, or tfie manor of Lakenham to be 
exempt from the payment of them. 



It is true, in the leafe to Flint the Dean and Chapter 
covenant that he fhould not pay tithes for his cattle agifted 
on the demefnes of the manor, which covenant (Iiews that 
without it tithes might have been demanded for the agift- 
ment of his cattle. In the leafe to him, dated the x ft of 
March^ I Ed. 6. it is declared indeed, that the manor of 
Lakenham had been always freed from tithes predial and 
perfonal in the hands of the farmers, and on that account 
it was explained that he (hould not be charged for any fuch 
tithes, and that the predial tithes of the demefnes are de- 
mifed to him for ninety-nine years. 

But though this be inCfted on as an argument that the 
demefnes were always difcharged • of tithes, yet if a con- 
ftru£tion be made according to the import of the words, it 
feems rather to infer the contrary : it is very likely that the 
Prior and Convent, when they leafed out any part of their 
lands, leafed them free from the payment of tithes, in order 
to gain the higher rent, and therefore in the leafe of the 
manor of Lakenh^m^ or any part of the demefnes, they ex^ 
empted them from paying any predial or perfonal tithes $ 
but this was an exemption that was not inherent in the 
lands, but was thp eflfeft of their covenant to excufe them': 

when 
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Fox> when therefore the covenant m the Icafc 33 /?. 8. cr- 

A«DWELu cvi{ed only the tithes of the cattle. agiftcd on the demefnes 
of the manor, that was not equivalent to what the former 
tenants were cxcufcd from, and therefore in the leafe i Ed. 6. 
it was declared that the meaning was to excufe him from 
all predial and perfonal tithes, but not from all tithes what- 
foevcr; and therefore the predial tithes only were demifed 
to F/inl for ninety-nine years, but all mixt tithes, with which 
the Vicar is ufually endowed, were ftill payable by him ; the 
covenant to difcharge all tithes, was meant only to exempt 
from the tenths payable by the ftatute 26 //. 8. and not to ex- 
cufe from any other tithes. 

2. But the thing mainly tnfiAed on is, that by letters 
patent, dated the ytli of Ed. 6. the King granted to Thomas 
Grejham^ the manor of Laketiham^ ac iotam reBoriam £rf ec-' 
chjiam de Lakenbanty ac advocationem H jus patronaius vicaria 
eccleft^ ihideniy ac omnia meffuagia^ tsfc. glebas^ decimas in 
WjJiacrCy Lalenham^ {5*r. diEf maner*^ eccleft'ts Jeu eorum aiicui 
fpe^an\ t^c. 

r -Q- 1 Whence it is inferred that the plaintiff, collated to the 

Vicarage by tlie Dean and Chapter, can have no right to the 
tithes, at lead not to the tithes arifing from the manor of 
Lahenham. 

And although it was anfwcred, that by the letters patent 
dated the 1 ft of Ed. 6. the King had granted the Redory 
. of Lahenham and Advowfon of the Vicarage to tlie Dean 
and Chapter, and confcquently the fubfequcnt grant to T^- 
mas Grejham is void; yet it was urged that in that grant 
there is an exception of all tithes in Lakenham to the manor 
of Lakenham belonging ; as therefore the demefnes of Lahen^ 
ham have always been reputed exempt from tithes, and it 
came to the Crown tithe-free, and thofe tithes by this char« 
ter are granted to Thotnas GrcJham^ the plaintiff* cannot be 
intitled to them. 

But it IS evident by what is before faid, that the manor 
cf Lahnham^ and 9thcr poflcIEons of the Prior and Convent 

of 
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of Jfcrtoici, came not to the Crown by the ftatute 3 1 /^. 8. ^o* «• 
bat were in the Crown before, either by furrendcr of the '**'*''■**• 
Prior and Convent, or by the ftatute 27 H. 8. and confe- 
qucntly did not come to the Crown tithe-frce ; but in rea- 
lity, although the manor of Lakenham and the rcGory of 
I^he/iham had been long united, upon the feverance of 
them the right of tithes revived ; when therefore King Ed. 6. 
in the firft year of his reign granted to the Dean and Chapter 
of Norwlchy the Re£kory of Lakenham, ail. tithes in the 
parifh of Lakenham became due to the Dean and Chapter, 
as well thofe arifing out of the demefnes of the manor as- 
clfewhere, and the exemption doth not extend to any tithes, 
parcel of that Re£tory ; but firft, the King having granted 
feveral manors, re£lories and all other hereditaments in 
Lakenham or elfewhere in the county of Norfolk, which 
heretofore belonged to the cathedral church of Norviich, 
he excepts oat of this grant the manor of Lakenham ) but 
this amounted not to an exception of the Re£lory (if it 
had been appendant to the manor, as it was not) becaufe 
the Re£iory was exprefsly granted away before: then he 
excepts all tithes to the manors of Kemilby, Lakenham and r g -j 
re£bory of Hanllby^ aut eorum alicui fpeBart \ but this doth 
not except the tithes of the demefnes of Z/zi(f/i£/iiii, which 
were not belonging to the manor but to the reftory of 
Lakenham, for the tithes are collateral to the Jand \ befides 
it does not import any tithes belonging to the manor, for 
it comes in with general words belonging to the manor or 
reBory of Hcmilby^ or any of them, fo that it excepts not any 
tithes belonging to the manor, unlefs it otherwife appear 
that there were any fuch: the next branch of the exception 
indeed feems to import that there were tithes belonging to 
the manor, fince it excepts all tithes in Eatpn^ afligned to the 
manor of Lakenham out of the manor of Eaton and out of 
the manor oi AmeringhaU now in the tenure of Robert Flint $ 
and it feems probable that there might be fome portion of tithes 
^granted before the Council of Lateran out of Eaton and 
Amerwghale and annexed to the manor of Lakenham, be- 
caufe in the leafe to itifled in the 34th of H* 8« of the tithe 

corn 
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Fox -». corn belonging to the narfoiiaee of Lakenham^ there is an. ex* 

ception of tlic tithe of corn, hay, tack and hemp belonging 
to the manor of Lakenham^ which were probably excepted 
out of Sti/ied^s leafc, becaufe they \vere before demifed to 
Flint ; and perhaps by the leafes of the fcite of the m»nor 
o^ Lakenham 33 //. 8. and i Ed. 6. and the demefne lands, 
tlicy might be thought to be comprehended iu tlie general 
words, but whether they were in the tenure of Flint by 
thofc leafes or any other, the exception of the tithes lying 
in EatotJj iff ajignaf {5* appunSfuat^ manerlo de Lakenbam 
extra tnaner^ de Eaton fcf maner^ de Ameringbale^ cannot ex- 
cept the tithes arifing out of the demefnes of Lake^hon\% 
and belonging to the reftory of Lakenham. 

And if thofe tithes be not excepted out of the granl 

1 Ed. 6. they could not pafs to Thomas Qrejbatn by tlie grant 
7 Ed^ 6t they could not pafs as part of the Reftory, being 
granted i Ed* 6, to the Dean and Chapter i neither could 
they pafs by the gr^nt 7 Eel, 6. for the King was deceived* 
and his grant to T/jomas Grtjbam 9s to the Reflory of La^^ 
kenhaiHy and the advowfon of the Vicarage, and the tithes 
belonging to the church of Lakenham^ was void; it mar 

- - poflibly (land good as to any tithes in Edton^ or afligned ou^ 

of the manors of Eaton or Amerin^hale %o th^t of f^aken^ 
bam* 

I need not cite csifes to (hew tliat an exception doth not 
extend to exclude out of a grant what is exprefsly granted. 

2 Rol. 454. y^r. 8. A man feifed of the manors of C. and 
D* of which Blackacre is part of the manor of C but lies 
near X>. and is enjoyed with and reputed parcel of D. he 
grants the manor of J3. and all lands reputed parcel of it, 
except the manor of G Blackacre is not excepted, being 
exprefsly granted as parcel of the manor of D^ under the 
words all lands reputed parcel of th::t manor* 

Suppofe King Ed. 6. had granted to Tbomas Grejham the 
manor of Lakenbam, the rcdlory of W. and all lands,' 
tithes, GTf. to the faid manor and church or cither of them be- 
longing, and afterwards had granted the Rcftory of Lakenbam^ 
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tufn omnibus jurihaSf membris li perttrf diS* ecclefia CaW dudum ^« *• 
jpeBaff J I apprehend tliat the tithes of the dcmefncs of the 
manor belonging to the Redory would not have pafled to 
Grejbam ; it would be like the cafe Mo. 426. where the 
Abbot of Abingdon fcifed of the hundred of H. and the 
leet belonging, and other lands which came to the Crown 
on the diflblutlon, the King grants to one Lions part of 
thofc lands, and all leets infra pramijfa^ and afterwards 
grants the hundred of if. and leet belonging, to Lord 
i^orris \ it was holden that the leet paflbd by the lad, not by the 
firft grant. 

Thirdly, But in the laft; place it is faid that here was 
never any Vicarage endowed, for the cure was fupplied by 
the monks who had a falary allowed theifi, and confequent- 
ly the plaintiff cannot recover, for the Vicar cannot be in- 
tltled to tithes unlcfs endowed of thcrti, and the endowment Htrfn 3*!, 
muft be proved by an endowment produced, or elfc by pre* ^*'* 
fcription-, but here is not any endowment produced, and 
there can be no prcfcription, becaufe it was (hewn when 
there was none, for there was no pretence of any Vicar, or 
of tithes paid to him till the year 16 lO- 

But it was anfwcred, it may fee difficult always to (hew p . g ^ 
the exaO: time when a Vicarage firft commenced, or when 
it was firft endowed. 

By the conftitution of Ottobon 21 Apr. 52 i/« 3. Univer/i 
religio/if qui ecclefias in proprios ufus habent, ft vicarii non funt 
Pofiti in eifdem infra fex menfum fpatium^ vicarios diocefani pr^^- 
fentare non orthtant^ quibus fifficiaittr pro facultatt ecclefarurn 
ajftgnent portionem^ alioquin diocefani id facere fludeant* 

Therefore though the church of Lakenham was appro^ 
priate before the ftatutes i^ R. ^. and 4 H. 4. r. 12. which 
require that on appropriations care be taken that there ihould 
be a Vicarage endowed, or otherwife tlie appropriation fliall 
be void ; and it was infifted tliat thofe ftatutes eittend, only 
to the time future, and confequently on this appropriation 
thercf might be no endowment of a Vicar % and it is moft 

probable 
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FoYv. probable that it was not, becaufe the monks fupplicd the cure 
till the diflblution, and had no tithes but an annual pention ; 
yet it appears by this conftitution that the religious were 
obliged to create a Vicar and endow him, otherwifc the 
Bifiiop was required to do fo ; and this conilru&ion extends 
to all precedent appropriations, and therefore the prefump- 
tion is, that there was a Vicar endowed purfuant to this con- 
ftru£tion. 

How the cure came afterwards to be fupplied by their 
own monks does not appear; perhaps thofe monks might 
be prefented and inftituted, though they are called Capiliani \ 
or perhaps the Pope might by bull allow the prior to ap- 
point one of his monks to officiate and ferve the cure, as in 
S*!^*"*^^ the cafe of Briton and Wade, {a) 2 Cro. 515. 

Palm. 113. 

^^- 'fhe prior of Deintree had the advowfon of Norton ap- 

propriate, and the Vicarage was endowed with the altarage 
and fmall tithes, and fo continued till the reign of H. 6. 
when on the petition of the Prior to the Pope, in regard that the 
Briory was poor, the Pope granted qt4od de catero the Prior 
fliould conftitute one of his monks to officiate in the cure, 
r rop ] and fo it continued to the diiTolution } but held this did not 
difiblve the Vicarage. 

It is true, that this was an endowment after the flat. 4 //• 
4. but though this was a reafon given, that the Pope could 
not difiblve a Vicarage after that ftatute. 

Yet it was alfo refolved, that it could not be done by the 
Pope, though the ordinary might do it. 

It is certain that the Vicarage oiLakenham is mentioned in the 
patents i Ed^ 6. and 7 Ed. 6. fo that the church Was look- 
ed upon to have a Vicarage then. 

And though it does not appear how the endowments ori« 
ginally were, it is certain that they were oftentimes uncertain 
aji^ variable. 

At 
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At firft the endowment miirht be fmall and afterwards _, ^•^^ 

^ BARDWKI.L* 

inlarged. Selden in his Hi/lory of Tithes^ faith, fpcaking of the 
firft appropriations, 

** Nor was there any perpetual certainty of the profits of 
their prefentee (that is the pcrfon, the appropriate pcrfon 
prefentcd to any vicarage) till the monks by compofition 
with the ordinary, or by their own ordinance, (which pre- 
fer iption after confirmed) appointed fome yearly falary in 
tithes or glebe, or rent, for the perpetual maintenance of 
the cure; which falaries became afterwards the endow- 
ments of perpetual Vicarages." Selden' s Works, Vol. III. p. 
1262. 

Crirms tsf aP v. Smithy 12 Co* 4. in the Exchequer. The 
cafe was, The Abbot 01 Salhy held the parfonage of Lu!h 
benham in the county of Letcejler as appropriate, which 
came to the Crown by the ftat. 3 1 Htn* 8. who in the thirty- 
feventh year cf his reign granted it in fee-farm, under 
which the plaintiff claimed ; the defendant got a prefenta- 
tion from Queen Elizaheth to this church, and infiflred, 
that the impropriation was made 22 Ed. 4, and no endow- 
ment of a Vicarage, and confequently the appropriation void ; 
and there was no inftrument or dire£t: proof of any endow- f 5 to 1 
ment. But fince, during the appropriation fuppofed, there 
had been a Vicar indu£led, as a Vicar rightfully endowed, 
it was rcfolved by the Court, that the Vicarage, in refpedl 
of its continuance, was rightfully endowed. 

And the Court faid, that it would be dangerous to examine 
into the original of impropriations of Parfonages and en- 
dowments of Vicarages* 

In the prefent cafe there is a proof of payment of vica- 
rial tithes to the Vicar for near loo years, while Richard 
Catlin^ Tuctf Wrighty Ward, Armiger^ Menfer, held this 
farm, and a conftant reputation, that all tithes but of 
corn belonged to the plaintiff; and two decrees of this jitidr. i»S, 
Court in his favour, which raife a flrong prefumption for 3*9* 

^ioi* 

It 
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Fox 9. It IS pofliblc diat the endowment at firft was but fmdll \ 

that foroe peniion was paid to the incumbent; that when 
the Dean and Chapter had the parfonage, they might vary oi* 
augment the endowment of the Vicarage in Fiint^s leafc 
33 H. 8. the demife of predial and perfonal tithes only, 
looks like a refervation of the teft for the Vicar ; and the 
prefcription, which is evidence of an endowment, ireed not 
to be fuch as admits no proof when it was not paid ; fot 
the endowment may be within time of memory j but a pre* 
fcriptton allowed by the canon law of fixty years or therc*^ 
abouts, is a time fufHcient to induce a belief that there was 
fome foundation for the payment, though it does not appear 
exaAly when fuch payment began. 

Befides, thcr^ was on the 6th of November^ '73 5- ^ 
which the debate of the caufe had been put over, further 
evidence given of feveral prefentations by the t)ean and 
Chapter to the Vicarage, and the Vicars inftituted thereon, 
fome of which were faid to be in purfuance of the conftitu* 
tion of Ottobdn. 

The firft inftitutions were id 1 3 1 2, which were followed by 
others in 1327. 1359. 1361. 1375* 1386. 

[ 511 ] In the year 1569. there was a fequeftration granted of the 
profits of the Vicarage by the Biftiop, in order to fupply the 
cure in the vacancy, and anno 1610 there was a prefentation 
again. 

Befides, there were accounts produced of the chamberlains 
or treafurers of the Priory in the time of R. 2. and H. 6$ 
wherein they account for 5/. de terris pertinen^ vicario de La* 
kenham^ 41/. 4/. three farthings de ecclefta de Lakenham^ 14/* 
de manerio cum decimis^ ti ig R. 1, de fnanetio 26 L de de» 
amis 4/. 

It was further proved, that the reputation Was, that the 
Vicar had tithe-hay as well as other vicarial tithes, and that 
the payment of the 8/. yearly by Catling Wright^ blc was 
itckoned to be for the tithe of hay, clover, turnips, und 

aU 
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toll other Imaill tithes, and that tithe had been once paid in ^ Fo*''* - 
kind to the Vicar. 

It was farther infifted,. that the vicarage or re£lory of 
X^ienham came not to the Crown either by tlie ftatute 
31 ^. 8. or a7 H. 8. but the King 30 H. 8. tranflated the 
priory and convent to a Dean and Chapter, and transferred 
the potTeffions of the priory to the Dean and Chapter ; fo 
that thefe poflcffions not being furrendered to the Crown, 
nor veiled in the Crown by any a£l of parliament, there 
could not be any exemption from tithes ) for unity o^ 
pofleffion cannot be an exemption longer than the unity con^* 
tinues, and it is only by force of penning the claufe in the ftat^ 
31 //• 8. that the lands given to the Crown by that ftatute 
are difcharged, where there had been a perpetual unity till 
the diflblution by that ftatute. 

And the Court was of opinion, that unity of pofTeilion 
of the manor and redory of Lakenham in the hands of the 
prior and cqnvent, and afterwards of the Dean and Chapter 
of Norwich till I Ed. 6. did not exempt the demefnes of the 
manor from tithes when they came to be fevered. 

That by the letters patent, dated the pth of itovembef^ C 5^^ ] 
I Ed. 6. the re£lory was granted to the Dean and Chapter 
of Norwich^ and confequently the grant of it by the patent 
7 Ed. 6. to Thomas Grejbatttj Efq; was void ; and although 
there was an exception in the grant i Ed. 6. of the manor 
of Laier^haftif rtfkorj of Hemilby^ Vc. and all bn^ tithes, 
lie. to the faid manors, reflory, out eorum aitcui quoquomodo 
fpeBatf^ that did not except any tithes, parcel of the rec* 
tory of Lakenham which was before exprefsly granted to the 
Dean and Chapter, much lefs the tithes belonging to the 
vicarage. 

That the reputation of tithe hay and all vicarial tithes 

belonging to the ViCar, and the payment of them by the reft 

of the parifh, and the payment of the 8/. yearly, or fome 

other fum, as a compofition for them by the owners and 

Vol. II. G occupiers 
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Foxv. occupiers of Lakenham farm above loo year&, and the tw* 
former decrees in favour of the Vicar, was a fufficient evi- 
dence of fome antient endowment. 

And the Court decreed that the defendant (hould account 
with the plaintiff for the tithes demanded by the bill, and 
that the defendant's crofs bill (hould be difmifled with cofts, 
which upon an appeal to the Houfe of Lords in March 
i 735-6 was affirmed, with 200 /• cofts. 



^^ ■ Cj.jD 
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Roger Acherley verf. Bowater Vemon. (i) Cafe 114. 

IN an zStion for debt for 5700 /. the plamtiff declares, that The aon-per- 

whereas Tio. Vernon^ Efq. being feifed in fee, by will condition, tho* 

dated the 17th of >/i^ 1711. devifed to his wife out of the t^^^Ts^l^ 

manor of ShraivUi^ and other lands and tenements in the *.*='»*1' to b« 

•^ the plain tifPs 

county of Worcefter^ an annuity or rent-charge of looo/. a year title to whate- 
for her life, clear of all charges, except parliamentary taxes^ upon fuch con- 
in lieu of her jointure* Fort°i88. S. C. 

And by the fame will devifed to his lifter £//2. Acherley the 
plaintiff's wife 200 /• a year out of rents of his faid real eftate, 
to her own hands for her feparate ufe, exclufive of her pre- 
fent dt any future hufband ; and to be xhade up 400/. a yeat 
from his wife's deceafe, during his fitter's life. 

And after a devife of other eftates to William Vernon^ i^t. 
he devifed all the refidue of his real and perfonal eftate (his 
debts, legacies, and funeral expehced firft paid) unto his bro^ 
ther Roger Acherley^ Ge9. Vernon^ Geo. Wheeler^ jfohn Bear- 
srofty and Richard Vernon^ their h^irs, executors and admini- 
ftrators, upon truft and confidence, that after the annuities 
and annual rents before devifed to his wife arid fifter, lie. paid^ 



( I ) This cafe is much more fully and fatisfa^orily reported in forU/cut* 

G2 the 
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AcKSR LIT v. the faid truftees (hould inireft the refidue of his perfonal elUte 
in the purchafe of lands, tf ^. and (hould (land feifed of all his 
real and perfonal eflate, during his wife's life, to the ufes and 
purpofes in the faid will *, and after the deceafe of his wife 
(in cafe he die without iffUe then Uving) (hould ftand feifed of 
all his manors, mefluages, lands, tenements, and heredita- 
ments, and lands to be purchafed with the furplus of the per- 
' fonal eftate, and (hould fettle the fame to the ufe of Bowater 
Vernon for ninety-nine yfcars, if he fo long live, with remain- 
ders over, iic. 

And direfied, that his truftees during his wife's life (hould 
pay the clear furplus of the profits of his real and perfonal 
eftate, after payment of die faid annuities, debts, &r« to 
the faid Bowater Vernon for fo long time as he (hould 
Hve, and after his deceafe, to his (irft and other fons in tsol 
male, C^r. 

And whereas by a codicil dated the 2d of February 1720* 
Thomas Vernon the teftator having purchafed other lands, de* 
vifed the fame to his truftees and executors, fubjed to the fame 
trufts or fame ufes to which he had devifed the bulk of hiik 
eftate, i^c. 

Then revoking that part of the will which appoints Rqger 
Acberleyf George and Edward Vernon three of his truftees^ he 
defires Frances Keck and John Nichols to be two of his truf- 
tees. (2) 



(2) Then fays in bis codicil, ac- on. But my will is that what I have (t^ 

cording to the report in Fortefiue% that given to my filler and niece be accepted 

he had made a will of the date afore- by them in lieu and fatisfadion of all 

(kid ; and then fays, I h^ereby ratify they or either of them might claim out 

and confirm the faid will, except in the of my real or perfonal eftate, and upon 

alteration hereafter mentioned ; and condition that they releafe all right and 

I will that the portion to my niece La- title, &c. to the executors and trudees 

titiay daughter of my lifter Acherley^ of my will. Supra, p. 381. Infra, 

ihall be made up 6000 /• and then goes p. 5 16. 5 2 1 . 

An4 
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And whereas the teftator died on the 5th of February 1 710. Acme* ifw «. 
feifedi (sTr. after whofe death Roger Acherley and El'i'Zaheth his 
wife were feifed of the faid rent devifed to Elizahetb in de« 
mefne as of freehold, in right of the faid Elizabeth^ by virtue 
of the faid devife. And Bowater Fermn entered into the faid 
manor^ tic* out of which, Uc. and hath been ever fince te- 
nant of the demefne thereof, and 1900/. for nine years and 
a half, ended on the 5th of February 1731. in the life-time 
of the faid Elizabeth Acherley and Mary Vernon^ became 
due to the faid Elizabeth for the faid yearly rent, and is yet 
I unpaid. 

And the faid Elizabeth died on the 3d of May 1732. and 
Mary Vernon died on the 5th of July.i']'^'^. whereby, and by 
the death of Elizabeth^ and by force of the ftatute an aAion t 5^5 J 
accrues to the plaintiff, her hufband, to demand the faid 1900/. 
part of the faid 5 700 /. 

In the fecond count the plaintiff declares, that whereas Th^^ 
mas Fermn being feifed in fee of the manor of Shrawley, Vf. 
by wiU dated the 17th of January 1711. devifed to Elizabeth 
the wife of the plaintiff aco/. a year to be iffuing out of his 
xtai eftate, &r. for life, and died on the 5th of February 1720. 
after whofe death the plaintiff and his wife, in right of his 
wife, were feifed of the faid yearly rent, and Bowater Fernm 
entered into the faid manor, and hath ever fince been tenant 
of demefne, and 1900/. for nine years and a half's rent end- 
ed on the 5th oi February I73i« became due to the faid £//- 
meJfeth in her life-time, and in die life-time of Mary Vernon^ 
and then Elizabeth died en the 3d of May 1732, whereby, 
and by force of the ftatute, the plaintiff became intitled to de« 
mand the faid 1900/. other part of the faid 5700/. 

The third count was to the fame effeft, on a devife by a co- 
dicil dated the 2d of February 1720 ; to which the defendant 
pleads he owes nothing. 

And on the trial at the fittings, on the 24th of February^ 
8 Geo. 2. before Chief Juftice Eyre^ a vcrdift was agreed to 

G3 for 
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AcKxiLCT V. for the plaintiff on the firft count, and on the reft for th^ de^ 
fbndant. 

And it wa3 farther agreed that the plaintiff Ihould infert in 
' the declaration the condition of the codicil, which devifed to 
Latitia A. and whatever was contained in the will or codicil 
which the defendant ftiould think nceefljiry ; and if the Court 
were of opinion for the defendant, that the plaintiff fliould pay 
the cods of a nonfuit. 

Serjeant Skinner for the defendant. 

The cafe principally intended to be referred to the confider*. 
tion of the Court is this : 

Thomas Vernon devifes 200 /. rent-charge to his fitter, the 
wife of the plaintiff, for her life for her feparate ufe, to be 
iffuing out of his real eftate, and devifes his real eftate to 
trudees, on trufl that the rent-charge being iirft paid, after his 
debts and legacies fatisfied, they fliould ftand feifed, during 
f Pi6 j his wife's life, to the ufes of his will, and to enable them to 
perform it } and dire£led them, during this wife's life, to 
pay the clear furplus of the profits, after the faid annuities, 
debts, legacies, &c. dedu£^ed, to the defendant fo long as he 
fliould live, then to his fons, t^c. and after the death of the 
wife to {land feifed, and fettle the fame on the defendant; 
{ffr. the defendant enters on the death of the teftator, and 
hath ever fince received the profits as tenant; the plaintiff's 
wife dies. Whether the plaintiff can maintain debt againfl: 
the defendant for the arrears of this rent-charge during the 
(:overture, 

By the flat. 32 /f. 8. c. 37,/. 3. if any in right of his wife 
Jiath an eftate for life in any rent, and the fame be unpaid in 
the wife's life-time, the hufliand after her death ftiall have debt 
againft the tenant of the demefne who ought to have p^id tlip 
fame. 

2dly, It was infifted, that by die codicil it is fiiid, bu; my 
Vill is, that what I have fo given to my fifter and niece be ac-. 

^epte^ 
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ccptcd in lieu of all, cither might claim out of my real and Achi»l*yi». 
perfonal eftatCi and upon condition that they releafe all rights 
fsfc. to my executors and truftees of my will. 

This claufe makes the releafe a condition precedent, and it 
IS agreed by the cafe, that the right is not releafed. 

That the condition precedent muft be (hewn to be per- F/erforfflances 
formed, or nothing vefts, appear^ by the cafes that are men- ^", condition 
tioned. ,i Rol. Abr. Aic./.ii. PL Cm. 30. 2 Vern. 340, P''««J«^ jr 

^ ^ J ^ •'^ m thing ▼€*•. 

I San J* 215. Fort. 1 90. S. C« 

7 Co* 10. tf. 
Infra, p. 7 331. 

And this muft be a condition precedent as t»the legacy to 
the niece ; and fliall the fame words make the fame condi- 
tion precedent to the niece, and not to the After ? 

Serjeant Eyre^ contra^ The words of the codicil muft be 
taken diftributively. 2 Fern. 478. [ 511 1 

Whether a condition be precedent or, fubfequent, muft be 
collected from the intent of the tcftator, to be coUeded from ^^"'* '^^• 
the words of the will. fFin* 115. Cro. Eiiz^ 219. {a) 



Now here thexievife of the annuities precedes the dcvife of 
the real eftate. 

But if the will and codicil be connefted together, ftlll tlie 
annuity to the teftator's fifter is devifed firft on condition ; it 
is faid that the words make it a condition precedent, as to a 
releafe from the niece \ but I fubmit tliat it was fubfequent to 
the niece, for it is taken notice of, that the niece was under 
age at this time. 

It is not to be underftood that he meant void releafes to be 
made, he knew that his fifter was married, and niece under 
age, and neither, the teftator knew, could then releafe. 

Befides the teftator faith my will is, That the annhity fo given 

ht accepted^ k^c. then adds, having tf?us provided for my Jiftcr 

G 4 and 



{d) I Leon* aag. 
S. C. 



L 
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AcHtBLLT «. ^i nieciy bfc. which fhews that he looked on the ptfm&on 
made at prefent before any releafe* 

In cafe it be a fubfequent releafe, it is th^n become impoiS- 
Ue by the a£t of Godj by the death of the wife » during co- 
verture^ and confequently non*perfonnance cannot avoid the 
annuity. 

Serjeant SUnner in reply, This muft be a condition prece«- 
dent^as it is annexed to an annuity which is executory, and 
confequently muft ceafe if not releafed. 

Afterwards in Trin» 9 & lo G^. 2. it was argued by Ser* 
jeant Chappie for the defendant, who infifted, 

C C18 I Firft, That the annuity was given by the teftator to his 

fifter on a condition precedent, which is not averred to be per- 
fcMrmed. 

• Secondly, If not, yet the annuity ceafed by non-perform- 
ance of the condition. 

As to the firft. It appears that the 200/. a year was not given 
aUblutely, but upon a condition, and if (he had no eftate in 
her, the plaintiiF, as her hufband, cannot by theftatute 32 if. 8. 
^. 37. maintain anadionfor the arrears. 

N6w the words require fomething to be done previoufly ; 
the words are in the prefent tenfe, be accepted on condition 
Ihe do releafe, not if flie fliall accept or ihall releafe. 

There is a difierence between a devife of land, and of an an- 
nuity that is executory. 7 Cb. i o. 

The intention of the teftator muft be the rule to conftrue 
the words, and if the teftator had been afked when ihe ihould 
have the annuity, he would have faid when ftie releafed her 
right. 

No part of the annuity can be paid till the end of fix months, 
for it is payable half^-yearly. C9. Liu 208. Where a condi- 
tion 
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^n eotnccrns a tranfitoiy ad, without limiting a convenient Acnw%%$y «, 
time^ it muft be done prefently, chat is, in convenient time, 
conlidering the nature of the tranfaflion. 2 Co, 79. 

NoWf if (he takes the annuity^ and aftenn'ards refufes to re- 
leafe, (he hath the annuity, though the teflator intended it m 
lieu and fatisfadion of her claim to the eftate. ^ 

Being a married woman will not alter the cafe, for if it does 
not veft till the a£t is done, (he might have levied a fine. 10 
Cc. 43* a. Ow. 25* (hews that doing all ihe could do, had been 
a good performance; Lat» 10. if Ihe had levied a fine, though 
the hufband had difiented, it might poiTibly have been good. 

Marriage, infancy, (sfc. is no excufe. i RoL Air. 421. [ 519 3 
I Feni. 199. 

If fhe had executed a releafc, it had (hewn her willingnefs 
to do all that fhe could, though not efTefluaL 

InPafch. 1730. on a bill in Chancery by Mrs. Acherley 
againft the truflees and defendant for this very annuity, it was 
decreed, that on executing a fine the arrears fhould be paid to 
her. 

In January 1733. Grartgter, as adminiftrator to his wife, ex- • 
hibited a bill for the arrears of this annuity. 

But on the i6thof May 1734. the bill was difmifTedby 
the Mailer of the Rolls, becaufe it did not allcdge that they 
had releaCed. 

Serjeant Wright, contra^ What has been done in Chancery 
is no more, than that that Court would not preclude a remedy 
at law, unlefs they would comply with what was reafonablc , 
to be done on their part. 

But here is no condition at all by the will; then the words 
in the codiciA arc What is Jo given be accepted^ f^c, thefe words 
fuppofe that it wa^ givtn. 

2 Befides 
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AcHimiT V. Befides the 200/. was not to be iii lieu of her right, but 
the 400 /• a year, and tlieri a releafe was to be executed. 

So the loooA made up 6000/. to the niece was not to be 
in fatisfaftion of her right, nor was (he bound to releafe on 
payment of 1000/. till the 6ooo/. was paid. 

Then the releafe could not be required till the whok benefit 
of the devife took effc&. 

Obje£ted, She ihould have done what (he could. 

• Anfwered, What (he could not lawfully do (he was not 
bound to do. 

r <20 1 ^^^ ^^^ muft be a condition fubfequent ; he defigned his 

fifter an immediate and prefect maintenance, prior to any 
eftate given to others* 

Secondly, She was to releafe to truftees, who had no eftate 
but wh::t was fubfequent to her's. 

Intlie cafe i RoL Abr* 415. 16. /. I2. the condition was 
holdentobe fubfequent, becaufe to be performed at aday future* 

So in 3 Lev. 132. 

! Objefted, That there was a difference between a devife of 

I land, and an annuity which is executory. But no difference 

cxifts but where the condition is executory. 

Thirdly, If the condition be fubfequent, it is become im- 
poflible by the ad of God, the fifter dying before the wife. 

In this cafe I think the devife of 200 /• a year is not upon 
a condition precedent, if it had flood upon the words of the 
win, it is evident it was intended to be given to her immedi- 
ately upon his death, for it was to be paid to her half-yearly 
during her life, and exclufivcly of her prefent hu(band as well 
as of any future hufhand, and when (he furvived bis wife it 
vas to be 400/. a year. 

Then 
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Then he devifes his eftate at Hertittgton in Lincoln/hire^ Ac««ii«t«, 
paying out of it icoA a year to his truftees during his 
wife's life, the better to enable them to pay the faid annui- 
ties. 

Then he gives all the reft of his real and perfonal eftate, af- 
ter payment of his debts, legacies and funeral expences^ to his 
truftees, i^c, on truft to pay the annuities before devifed to 
his fifter and wife firft, and after payment of all debts, (^r. to 
lay out the refidue jp. a*purchafe, &r. And that the truftees 
Ihould pay the faid clear furplus after the faid annuities, faTr. 
to the defendant Bowater Vermn, 

So that upon the will the annuity to his After undoubtedly f 521 j 
▼cfted prefently, without any condition precedent. 

Then by his codicil he firft ratifies his will, except>in the 
alterations after -mentioned, aqd then makes his niece's legacy 
'6qooI. which before was but XQOoL and then adds the pro< 
vifo inflfted on, 

But my will isy That what I have fo given to my Jijler and 
niece be by them accepted and taken in lieu of all they may claim out 
of my real and perfonal efate^ and-vn condition they releafe all fuch 
right to tho executors and trufres of his wilL 

Now the words of this provifo do import the bequefts to his 
wife and niece to be antecedent to what is required to be dose 
by the provifo. 

That which is required to be done is, that the gifts be ac« 
oepted in lieu of all they claim out of his real and perfonal 
eftate, and on condition that they releafe fuch right to his exe- 
cutors and truftees ; it muft be given before it can be accept*i 
ed, and the acceptance muft precede the releafe. 

So that in this cafe the releafe cannot be prior to the At^ ^ 

vifee's acceptance of it, in lieu of all other interefts which they 
ipay claim put of the eftate^ 

Sccondlv,. 
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AcHiittr tfc Secondly, The devife is by the will, this provifo by i codicil 
annexed to the ^jrill ; fo that the provifo did not intend to de- 
feat the wiU, but to add a condition to the devife thereby 
made; and therefore the wording of the codicil i$, Whai I 
have fo given\ which imports, that the legacies were already 
given to which this condition is annexed. 

• 
It is obje£ted indeed, that with refped to the niece the le- 

leafe muft be antecedent. 

But! do not fee any ncceffity for fuch conftruftion, the Ic«- 

gacy of looo/. is made up 6000/. by the codicil; no doubt 

(he will accept the 6000/* rather than the 1000/. but then 

{ $21 } 0ie muft releafe all other rights to the eftate ; but fuch re- 

Icafe may be fubfequcnt, 

I fee nothing in the nature of the thing, why this ihould 
not be made afterwards as well as before. 

But the legacy given to the niece of looo/. by the will if 
to be paid at the age oC eighteen, or at her marriage, and this 
is confirmed by the codicil^ in cafe fhe releafe her right to the 
eftate. 

But (he could not releafe till tlie age of twenty«one, and 
confequently her legacy was payable before fhe could releafe. 

The condition therefore that {he Ihould releafe muft be fub-^ 
fequent to the legacy devifed. 

And if it be fubfequent as to the niece, the fame words will 
not make a condition precedent as to the one, and fubfequent 
as to the other. 

Chief Juftice Reeve thought it a condition fubfequent. 

But the Judges doubting, it was adjourned 5 and afterwards 
in Eafter Term, 1 2 Geo. 2. Willes Chief Juftice, and the whole 
Court inclined to think it a condition precedent 5 but held, 
that fuppofing it to be a condition fubfequent, yet not being 

performed^ 
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pcrfonned, die plaintiff was not indded to die arrear of the AcHBtnv «» 
AUiuity ; and therefore the verdid was fet afide^ and the plain- 
ut obliged to pay the coils of a nonfuit. 



Bluet, qui tam^ t^c. verf. Needs. In C B. Cafe aij. 
Entered Trin. 7 Cff 8 Geo. II. 

» L UET Clerk, qui tarn pro pauperibus quam pro Je ipfo, Jl^^^^tfi 

exhibits his bill on the 23d of January^ in Hilary Term «t w Aifficient t* 

laft,againft the defendant, an attorney of this Court) for 40 A fonla nJtqSi'iai. 

debt, for diat at Holcomb Regis ^ in the county of Devon^ on the ^^iing^JIIt he 

28th of November 1733.* the defendant did ufe a eun to kill ^*'*»<*" »<»'• « 

and deftroy the game, whereas he was not qualified fo to do other eftate 

by the laws of the realm} whereby an a£tion accrued to the JLaJiiicttion. ^ 

plaintiff to demand 5 /. part of the faid 40/. h «hlm!fe ** 

aBam*fJ«iU 
Secondly, That on the i6th of January 1733. he did keep 

another gun to kill and deftroy the game, not being qualified^ ^ ^ ^^ J 
(Sfr. for which an adion accrued for other 5 /• 

Thirdly, That on the fame day he expofed to fale fix haret 
againft die form of the (tatute, whereas he was not qualified in 
his own right to kill game \ whereby an a£^ion accrued to dc* 
ihand 39/. refidue of the 40/. 

Defendant pleads that he owes nothing \ and in arrcft of 
judgment moved| 

Firfty That the firft count is not good ; fince by tbe ftatt 
$ Ann. c. 14. fee. 4* it is enaded. That if any perfon, not 
qualified by the laws of this realm fo to do, ihall keep or 
ufe any greyhoundsi fetdng dogs, hays^ lurchf rSf tunnelsj 
.or any other engine to kill and deftroy the game, and (ball 
ht coim^edi fl^. before a juftice of peace, he fliall for« 
fcit 5/. 

But 



5^3 

BlV£T«r» 

W» 5*5- 577- 



,Z5Ml 



9apnf.xjt, 
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But a gun is not mentioned in this zStf and therefare 
when by the ftatute 8 Geo* c7 19. it is enafled^ That per- 
fons liable to be proceeded againft before a juftice of the peace 
for any pecuniary penalty or fum for any offence againft the 
hw for the prefervation of game, may be proceeded againft 
by information before a juftice of the peace, or by a£lion of 
debt, or in cafe, iftc. before the end of the next term after the 
offence, ^c But debt lies not unlefs the offence be with- 
in the ftatute 5 Anna, r. 14. 

Secondly, It is not fufHcIent to fay that he was not qua- 
Gfied, without fliewing that he had not 100/. a year, or any- 
other eftate which makes a qualification. 

In the cafe of tie ^een v. George, 6 Mod. 40. in the 
Queen's Bench, 2 Ann. It was holden that a conviftion 
on the ftatute 4 £tf 5 W.^ Af. r. 23. (hewing that the de- 
fendant extflens perfona dijfoluta, tic. did hunt and kill fo 
many hares, £sfr. ought to be qualhed, becaufe it did not 
(hew that he was not qualified. 

Thirdly, ^fhe felling fix hares together Is but one offence 5 
and by the ftatute 9 Ann. c. 25. which enads. That if any 
perfon whatfoever, not being qualified in his own right to 
kill game, fhall fell or expofe to fale any hare, pheafant» 
f^c, he fhall forfeit for every offence fuch penalty as on 
higglers, tie. by the ftatute 5 Ann. c. 14. is inflifted (viz,) 
the fum of 5/. which ought not to be underftood 5/. 
for every hare, phealant, is^c. but for all fold at once ; but 
the penalty on higglers, £^r. by the ftat. 5 Ann. c. 14. is the 
fum of 5/. for every hare, pheafant, lie. 

As to the firft obje£lion, a gun is an engine to defb-oy 
the game. 

So as to the fecond obje£^ion, we have exa£tly purfuod 
the words of the a£t ; and if the defendant had been qua^ 
lifiedj he muft flaew it. 



As 
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As to the third obje£lion, that all is one offence, the Blvet^w 
ftatute 9 Ann^ refers to thcHatute 5 Ann£^ which gives 5/. 
for every hare, Isc. 

And though it be obje£l;ed now at laft, that the Jury finds Infra p. 577* 
but 10/. without fliewing to which of the offences it is to 
be applied; it is to be obferved, that this is an a£lion of 
debt for 40/. and the feveral offences after mentioned make 
up that fum \ and the Jury may find that the defendant owes 
but part of the debt. \ 



And per Cur', As to the firfl objeftion, the averment of 
his not being qualified is fufficient, fince the words of the 
a£t are purfued; and the defendant may come and (hew 
his qualification. 



is<^sl 



Indeed convi£tions have been quafhed for not fetting forth i Barr. X4S. 

what was his want of qualification; becaufe it muft be 141 5. '^ 

made out before the Juftice, that he had rio fuch qualifica- p^^']^^ 

tion as the law requires ; and therefore the Juftice ought to 1 'I'crm Rep. 
return, that he had no manner of qualification, before he can 
convi£t the defendant. 



1*7. 



As to the fecond, this is after a verdift ; and it is matter s„.„ .^ ^^ - 
of evidence, whether a gun be an engine to kill and deftroy h^'*P* 577* 
game. 

As to the third, the ftatute 9 Ann. faith not that he (hall 
for every offence pay 5/. but (hall forfeit the penalty of 
the ftatute 5 Ann. on higglers, and which is 5/. for every 
hare, f^c. 

And being a debt, the Jury may find part of the debt. « Ld.Vi9jm. 

814. 

4 Burr. 1231. aBl. Rep. laai. Doogl. 6. i H. Bl. 149. 

Judgment was given for the plaintiff! 
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Cafe 216. Philips vaf. Fowlen In C. B. 

ATcrdiawat w T was HiOTed for a new trial, becaufe the Jury being 
the Jtfry taft * divided caft lots, which falling in favour of the plain- 
ftTuW RWe u5 tiff, a vcrdia was given for him* 

Prac Ret;. 409* 

8. C. Barnes 441. S. C. Co.G. IS4. S*C. Andr. 383. 1 Term Rep. 11. i Str. 64t* 

If the Jury caft lots how they fliall give their vctdift, 
and give it as the lot determines, the vcrdift fliafl be fct 
^0} I Freem. ^Cde. Refolved 2 Lev. 139. {a) After a motion in arreft 
of judgment, on*an information in nature of a quovfarranU, for 
fifliing in the river Thames^ Tie King againft U. Fitzwatter^ 
(this was before Hale in the King's Bench) Tr. 27 Car. 2. 
a verdi£l was fet ,a(ide for the fame caufe* 2 Lev* 205* 
In the cafe of Fofter and Hooden^ M. 29 Car. f 

(I) 3 Keb. 865. So In the cafie of {i) Fry and Hordj, 2 Jon. 83. 



4*4- 



S.C. 



So a verdiA was fet afide, which the jury had agreed to 
give, if the Cotirt fliould approve of it. Cn. JEliz. 779. 

In the cafe of Prwr and Powers^ 1 Keb. 811. Mtch^ 
%6 Car. 2* it lis faid that a new trial was denied for this 
complaint, but it was becaufe the matter appeared only by 
pumping the Juryman to fwear againft himfelf ; and Tw^ 
Jen faid that It would be of ill confequence ^ and that in Sir 
Philip ABoffh cafe a new trial had been granted for throw* 
ing crofs or pile* 

Serjeant Chappie^ centra^ infifted. That it had been admits 
ted by the motion in arreft of judgment, that the verdid 
was good *, and therefore the defendant cannot have liberty 
afterwards to move ta fct it afide 5 in pleading, if the de- 
fendant omit to plead in due order^ he lofes the benefit of 
the former. Co. ZiV. 303. (i) 



(1) There is much obfcurlty in titis ter muft be pleaded in good form, m 
paflaee; the Words m Coke Littleton, apt time, and in due or^er, or other- 
which I fuppofc to be allnded to in the wife great advanugcs may be loft." 
lczt» are tbe following. «< Good mat- Co. Litt. 303. a. 

And 
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And a man cannot plead to a Scire Facias matter which PnUiwt *. 

FOWIIH. 

avoids or abates the writ. g^^p^ ^^j^ 

In the cafe of The King againft Lord Fitzwalter, though 
it i^ faid to be a motion in arreft of judgment^ the motion 
was only for a new Fenire^ i^c. 3 KeL 465. 555. 

It is faid in 2 Salk. 647. that none ihall move for, a new 
trial after a motion in arreft of judgment* 

And after a motion in arreft of judgment none ftiall move • 

to fet afide a writ of inquiry. 

After a writ of error brought, yOu cannot mbve to fet afide 
the judgment for irregularity, i Salk. 402* 

Serjeant Eyre to the fame eiTefl. 

In reply^ Serjeant Skinner y Hawkins and Wright infifted, f P^»j J 
That this motion is not to fet afide the verdift for an irre- 
gularity, or for being againft evidence ; but becaufe it is 
againft juftice, againft the nature of a trial by Jury, and 
againft Magna Chartay which faith tliat trials ftiall be per 
judicium parium fuorum^ 

It is admitted tha£ fhe motion is not too late to purfifti 
the Jury; ftiall it then be too late to prevent the ruiit 
of the defendant by this vcrdift, for which tliey are pu- 
niflied ? 

Judgment had been' errter'ed in cafe^ and on drfcovery 

that it had been* illegally obtained-, it was vacated, (a) i Lev* (^y Rayni. 73. 

g^. A verdift was holden to be void, becaufe the Jury *^eb"^8- 

examined tlie wltneftes apart^ 2 Ro/L Abr. 715. r And* s. C. 

232. Mo. {b) 451*' (A) Cro.Eligb 

411. S.C. 

Chief Juftice j It h generally true, that after a motion in 

arreft of judgment, a matter known to the party, fliall not be 

infifted ad for the purpofe of havmg a new trial. 

But tfiere is no inftance where, in a cafe like tins, the 

vcrdicl was allowed, becaufe there had bceu a motion before 

Vol. II. H i» 
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in arreft of judgment ; this therefore being a verdi£l contrary 
to Magna Chartay to the duty of a Jury, and againft reafon 
and right, I think there ought to be a new trial \ the cafe 
2 Lev. 139. The King againft Lord Fitzwalter^ is a refolu- 
tion exprefs in point. 

Judge Denton and I were of the fame opinion ; Judge 
Forte/cue doubted \ he faid, that he could not take it to be as 
no vcrdift fmce the Poflea had returned it as fuch, but he 
agreed that it ought to be a void verdi£l; and it was fet 
afide. (2) 



{2) Lord MoHifieU, in the cafe of 
Fafie V. Dela<oal^ reported in I Term 
Rep. p. II. declared, upon a motion 
for a rule to fee aiide a verdiA, upon 
an affidavit of two jurors, who fwore 
that the jury, being divided in their 
opinion^ to/Ted up, and that the plain- 
tiif's friends won, '' that the court 
could not receive fuch an affidavit 
from any of the jurymen themfelves, 
in all of whom fuch candu6l was a 
ytty high mifdemeanour. £ uc in tytvy 



fuch cafe the court muft derive their 
knowledge from feme other fource; 
fuch as' from feme pcrfon having fcen 
the tranfa^ion through a window, or 
by fome other fuch means." This de- 
termination appears to be contrary to 
the doctrine laid down in the cafe of 
Parr v. Seames, Barnes 438. in which 
Amilar affidavits of the jurors would 
hare 5een accepted by the court, if 
they could have been 'procured. 



C 5^8 ] Cattle an Attorney verf. Bailey. In C B, 
Cafe 217. Intr. Pafch. 8 Geo. 2. 

Wbereaverdia rTT^HIS was an aftion for words, for that the de- 

wordi fpoken of -*- fendant on the id of May^ 1734* f^^ft^ly a.nd ma* 

^otK?hV licioufly fpoke of the plaintiff, as follows, He (meaning 

defendant, it it the plaintiff) iV perjured and forpworn. and I can prove 

lufficient, tho' . ^ 9 r J J J » t 

no averment in tt, 

the declsracion 

that he was bis brother. 

Secondly, My brother Caftle (meaning the plaintiff) is 
perjured and forfivorny and I will prove the fame. 

Thirdly, My brother JoIiTi (meaning the plaintiff) // per^ 
jured andforfivoniy and I can prove it ; To the damage of the 
plaintiff of 5000/. 

The 
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The defendant pleads not guilty; a verdift was found Castli*. 
for the plaintiiF, and, damages were given generally. ' 

Serjeant Chappie moved in arreft of judgment fiecaufe of 
intire damages having been given ; and on the 2d and 3d 
counts the a£iion is not maintainable becaufe there is no 
averment that the defendant was brother to the plaintitf, 
and then no evidence that thofe words were fpoken of the 
plaintiff 

And it hath been laid down as a rule, that where thtf' 
words fpoken may be applicable to feveral, it is not fufBcient 
to fay the words were fpoken of the plaintiff; but there - 
ought to be an exprefs averment, that the plaintiff hath the 
title or defcription given him. 

In the cafe of Ddamere v. He/kim^ 1 1 Car. m the King's 
Bench. i Rot. Ab. 84. 774. Cro. Car. 442. Error 
was of a judgment in the Court at Bathy wherein the plain* 
tiff declared, that in a fuit there between the defendant and 
S., the plaintiff was witnefs ; and ih a difcourfe of fuch 
trial with the wife of S. and of the oath which the plaintiff 
had taken, the defendant faid of the plaintiff, Tour brother 
Delamere (Innuendo the plaintiff exijlen^ fratrcm di8^ uxor^ ) 
took afalfe oath againjl tne in the Hally t^c* 

After a verdiS for the plaintiff, the decIaraticSn was 
holden not to be good, becaufe it did not aver that the 
plaintiff was brother to the wife of S.; indeed the report 
adds quare rationem — — for there was another caufe of the 
judgment, namely, becaufe there was no averment that ifTuc 
was joined, but only, that at a trial he was witnefs, and 
fwore, Wr. 

So in Mich. 1 5 Car. in the King's Bench, in the cafe of Saprt, p. 5»^8. 
John/on and Dy^ i Rol. 84, fee. 4. the plaintiff declares that 
the defendant having difcourfe of the plaintiff^ faid of him 
to John John/on f Sen. I will take my oath that your fon Jlole my 
hens\ judgment was arrefted becaufe there was no aver- 
ment that the plaintiff, was his fon; but Mar, 62. takes 

H 2 notice 
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Com. Dig. Tit. 
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1 Brownl. 7. 
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notiee that Croke was abfcnt. Vide 2 Cro. 635. Palm. 283. 
S. C. 

So H. 1652. in the cafe of Burrows and UJber^ i Rol. 
Z$. fee. 9. the pdaintifF declares that the defendant having 
difcourfe of the plaintiff, faid of the plaintiff, Totir father 
(Innuendo the plaintiff) ^rw^rifc and hilled Nioh. Rulfcll. 

But judgment was arretted after a vcrdicl, bccaufe it was 
not averred that the plaintiff was fatlier to him to whom 
the words were fpoken. 

So llkcwife it was adjudged by three Judges, (Gawdy^ 
contra) in Cro. EL 416. {a) So by all the Judges in the 
cafe of Phelps v. Lane^ Cro. Car. 92. So ( i ) i BroivnL 
Mafler Eufline is a rogue, but there held well. So Cro. Car. 
177. [The Court were, divided in the cafe of Spencer v. 
Medburne. [h) Cro. Car. 420. I Roll. Abr. 84. pi. I.] 
Refolved, 4 6b. 17, b, tliat in adions of flander two tilings 
are rcquifite, namely, the perfon muft be afccrtained, and 
the flander mufl appear from the words themfelves, and 
cannot be fupplied by an Innuendo. ' An Innuendo will not 
afcertain tlic perfon of the plaintiff. Hob. 267. Words 
mufl^ be fuch as by -(landers may underfland them of the 
plaintiff, i Roll. Abr. 74. Cro. EIlz. 496. Where words 
are fpoken in Latin, (2) there muft be an averment that the 
by-ftanders underftbod the language, fo if fpoken in Welch. 
The denomination of brother is very extenlive and uncer- 
tain ; all relations by marriage, nay all in like ofHce or em- 
ployment, are often called brothers. 



(1) The only cafe which I can dif- 
covcr in BrovjTiIoiv bearing in the lead 
upon the prclept, is that of Jot bam v. 
Bail. I Brownl. 10: which is as fol- 
lows. ** Adion upon the cafe for 
llandcrous words, Videlnet, your maf- 
ter Eufthy^ meaning ti»e plruniiif, is a 
rogue, a rakil, and forger of bonds ; 
the plaintiff Idd a Cd'oquiurn bciwecrt 
ihe defendant and one A\ Q, and afier 
verdid, moved in arreft of judgment. 



for that it did not exprefsly appear^ 
that the iaid R. G. at the time of 
fpeaking the words was fervant to the 
plaintifJ ; and judgement was flayed 
by the court." 

(2) And an averment that the hear- 
ers understood Lin^uam Romanam^ is 
not fufncicnt where the words were 
Latin, for that alfo imports Italian. 
1 Roll. Abr, 74. 1. 30. Cro. El», 
496. 

But 
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But where the words denote a perfon prefent or a perfon 
certain, there the declaration is fufficient, if it alledge 
the words to be fpokcn of the plaintiff without any other 
aTcrment. 

As in the cafe of Woodroof and Vaughan^ Oro. EL [a) («) Poph.210. 

Moore 36c* 
429. I did not know that Woodroof was ihy brother, he hath s. C, 

forfwom himfelf, / will prove him perjured \ the declaration 

was holden good. 

So in the cafe of Nelfon v. Smithy Mich. 22 Car. in the 
King's Bench, the defendant having difcourfe of the plain- 
tiff, faid of the plaintiff', Captain Nelfon is a thief y (ffr. and 
holden good without an averment that the plaintiff was a 
Captain, or known by that name, for a plurality of Nelfons 
0iall not be intended. 

So in the cafe of Brown v. Lane, 2 Cro. 443. Where 
the words were as follow, Thy majler Brown hath robbed me. ; 
refolved that the declaration was good, though there was no 
converfation of the plaintiff^ or averment that he was his 
matter, for it fliall not be intended that he had more than 
one matter, i RoL Jbr» 79. S- C. 

So in I Roll. Abr. 80. the declaration was holden good, 
where the words were. Go tell thy landlord he is a thief y 
without an averment that the plaintiff was landlord to the 
perfon to whom the words were addreffed. So the words, 
in the cafe of Wifeman v, Wifemany Thy brothery meaning 
the plaintiff, ;/ perjuredy were holden good without any aver- 
ment. I RolL jibr. 80. /. 25. Cro. Jac, 107. So in the 

cafe of Terry v, Hoopery {b) Raym. 86. ^ ^h') i Ur. 115; 

1 ICeb. 4o2. 

Chief Juftice: The verdift hath found the words fpoken ^^ ^^' 

of the plaintiff, otherwife the plaintiff could not have had 

a verdidl ; the cafes 2 Cro. 443. Brown and Laney and 

a Cro. 107. Wifeman and Wifemany feem in pointy 

If there had been no allegation that the words were 
fpoken of the plaintiff, the Innuendo would not have helped 
it J words are not fo ftridly conftrued as heretofore, and 

H 3 there 



53^ 



De Term. Pafch. 9 Geo. II. 



Castle v» 
Bailxy. 

% R^ym. 960. 
SkiniK 183. 
Show. P.C. 15. 



C^30 



there is good reafon for it, (incc difcouragiement of a£tions 
for flander will encourage revenge in another manner* 

A libel is fufficient, when alledged to be of and concern- 
ing the King and government, the minifters, Wr. the other 
is matter of evidence, whether the words concerned them 
or not. 

The other Judges concurred in the fame opinion; and 
judgment was given for the plaintiff. 



Cafe 218. Jofliua Hands ve^f. Herbert James. In 

C. B. 



ItAallttcl^rrto 
a Jury (O deter, 
fninry merely 
from circum- 
ftancet without 
^y pofitive 
proof, whether 
the wicneiTes to 
• will (being aU 
dead) fee their 
names in the 
pre£ence of the 
teftator. 

9 £q. Abr. 764. 
fl: i^P S, p. 



(tf) St. 29 Car. 
a. c. 3. t 5/ 



THIS was an aftion of ^jedlment on the demife of 
-: Htdtchinfony on the ift of Ociober, 8 Geo. 2. 

At a trial at the fittings, on the 17th of February, 8 Geo. 2. 
before Chief juftice Eyre, the plaintifPs leffor made title to 
the premiffcs as heir at law to William Hutchinfon ; the 
defendant on evidence (hewed, that JVilliam Hutchinfon and 
Hannah his wife were joint purchafers in fee ; Hannah fur-^ 
vived, and by will, dated the 28th of April, 1719. devifed 
to the defendant 5 at the execution of the will, the words 
fubfcribed Tixcfigned, fealed, puhlijhed and declared by the tejla^ 
trix as her lajl will and tejlament, in prefence of us \ and then 
three ^vitnelTcs fet' their names ; but thofe witncffes being 
all dead, there was no proof that the witneflcs fet their names 
in the prefence of the teftatrix, but one witnefs was an at^ 
torney of good chara£ler ; and it was left to the Jury, who 
found a verdict for the defendant. 

^ But it was agreed by confent that a cafe flioujd be made 
and left to the opinion of the Court, Whether this matter 
fhould have been left to the jury to determine. Whether 
the witneflcs fet their names ip the prefence of the tefta^r 
^rix ? . 

Serjfant Eyre for the pliilntiff. This was a neceflary cir- 
pumftance by the ftatute of frauds [a) to be proved j it is ex- 

prwfsly 
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prefsly required, that the witnefles fliould fet their names in Hawdb v. • 
the prefence of the teftatrix. 

And it appears by the cafe, that it was not proved, for all 
the witnefles, that could have proved it if it was done, were 
dead, and therefore it ought not to have been left to the 
Jury, who could no more tell it was, than that it was not 
fo. 

Serjeant Chappie contra : The query is not, whether the [ 532 ] 
witnefles fhould fubfcribe in the prefence of the devifor, but 
whether the evidence of this (hould not be left to the con- 
fideration of the Jury ? If the Jury cannot have exprefs 
proof, they may determine on circumftances ; as in the 
cafe of livery on a feoffment when it is not indorfed, or 
the execution of a deed that is inrolled but not proved, 
or a deed proved by the counterpart when the original is 
loft. 

Per Cur\' This is a matter fit to be left to the Jury, 
which is all that is referred to the Court. The witnefles 
by the (tatutc of frauds ought to fet their names as witnefles 
in the prefence of the teftatrix, but it is not required by the 
ftatute that this (hould be taken notice of in the fubfcrip- 
tion to the will j and whether inferted or not, it muft be , 
proved 5 if infened, it does not conclude but it may be 
proved contra^ and the verdid may find contra 5 then if not 
conclufive when inferted, the omiflion does not conclude 
it was not fo, and therefore muft be proved by the beft' proof 
which the nature of the thing will admit. 

In cafe the witnefles be dead, there cannot probably be 
^ny exprefs proof, fince at the execution of wills few are 
prefent but the devifor and witnefles ; then, as in other cafes, 
the proof muft be circumftantial, and here are circum-r 
^nces. 

I. Three witnefles have fet their names, and it muft be 
intended that they did it regularly, 

H 4 2. One 
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Hakpi «. 2. One witncfs was an attorney of good charaftcr, and 

may be prefumed to underftand what ought to be done^ rather 
than the contrary. 

And there may be circumftances to induce a jury to be- 
lieve that the witnefles fet their hands in the prefence of the 
teftatrix rather than the contrary ; and it being a matter of 
faft, was proper to be left to them 5 as, Whether livery was 
given on a feoffment, when no livery is indorfed ; whether a 
deed was executed, when only a counterpart was produced, 
C ?33 ] ^^* ^^^ ^^ Court was of opinion that the plaintiff ought to 
be nonfuited. ( i ) 

(1) The ramequeftion came before the circumftances enjoined by the fta- 

the Court in the cafe of Croft v. Pa^w- tute of frauds was a mailer of faft 

let, reported in 2 Scr. nog. and ic proper to be left to the determinatipn' 

was decided upon the authority of the of a jury, 
prefent cafe^ phac a compliance with aH 



Cafe 219. Newberry and his Wife v^//[ S trad wick, 

Ip C. B, 

tL^^^tTct n^ HIS was an adion of debt in this Court on a judg- 
py of ihe iffu?, A mcnt in the King's Bench. 

by way of rcpli- ° 

plication to a 

gleaof ATii/ ul. record, S^uod bsbetur t^U reccrdutn, thouBh not under counlel's hand. Barnea, 355. 

The defendant pleads, No fuch record. 

The plaintiff replies, Hahetur tale record, and a day given tQ^ 
bring it in. 

Upon this t!ie defendant made up the iflue, and delivered a 
cpp7 of thq iliue with the replication, which was accepted by 
fhc plaintiff, and paid for, and tiie record not being brought 
jn, the defendant figned a ngn pros. 

It was now moved by Serjeant Belfeld^ that when no fuch 
f ccprd is .pleaded, where the record lies in the fame Court, 

upon 
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upon which it IS prayed quod per cur. videat. Wr. the iflue may Hawdi «• 
be made and ddivered, and it is well. 

But when the record is in another Court, there ought to be 
a fpecial replication delivered, quodhahetur tale recordum^ under 
counfel's hand ; and it is not fufficient to infert it in the copy 
of the iflue delivered, for thereby the King will be defrauded 
of the llamps. 

And it was agreed, that there ought to be a replication ^od 
habetur tale recordum* 

But it was certified by the prothonotaries, that of late it 
hath been holden fufficient to infert fuch replication in the 
copy of the iflue delivered, and that being on ftamped paper, 
it is the fame thing in refped to the duty as if delivered in a 
paper by itfelf. And Prothonotary Borrett faid that this had £ ^34 ] 
been feveral times done and allowed. 

And Prothonotary Thompfon faid, that the plaintiff having 
accepted the copy of the iiTue, and paid for it, it was too late 
for him to complain of it (1)5 for if he had not acquiefced in 
it, thoughjie could not refiife to pay for the copy of the iflue, 
yet he (hould have (truck out that part. 

And Sir George Cook^ Prothonotary, (hewed a caufe, where 
after paying for the iffue, it was holden too late to complain. 

And the Court was of that opinion (2). 



(1) In the ca(c of Sedgwick y . Rich- waved the form of a replication and 

ard/hn there was ** a motion to fet afidc rule, and therefore they difcharged the 

a judgment, becaufe the plaintiff had rule which had been granted to (hew 

not delivered a replication in form, caufe." Co. G. 46. 
and given a rule to rejoin ; but it ap- (^) The cafe of Fox v. Lewing^ re- 

pearing that the defendant's attorney ported in Co. G. 56. received a flmilar 

}\ad agreed to take the iffue as deliver- determination from the Court with the 

fd, the Court held that he thereby prefent. 
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Cafe 220, Moxon verf. Horfenail, &f aL 

hcTtin an*inn ' ^*T^ HIS was an aftioii of trcfpafs for entering the plain- 
wit^m"hVwordt ^^^'s chamber at Bernard's Inn, London, and taking his 

or intent of the chair, ValuC CO /. 
fta^ 43 £/i«. *. ' "^ 

2. rateable lO 

ibepoor. On Not Guilty pleaded, the jury find a fpecial verdift to 

this efFcd : 

That the parifli lof St. Andrew, Holborny lies part in London 
and part in Middle/ex ; that Sir Francis Childy Alderman of 
London i on the 6th of Jlfi'/); 1732. appointed overfccrs for that 
part within London, and two Juftices of Peace nominated over- 
feers for that part in Middlefex, and the churchwardens and 
overfeers rated the parifh to the poor, which was approved, 
tfr. and thereby the plaintiff was rated ix. That the plaintiff 
inhabited a chamber in Bernard's Inn, being an Attorney of 
the liing's Bench, and a Member of that Society, and having 
that chamber for the exercife of his profeffion, and having no 
other habitation ; that Bernard's Inn lies in that part of the 
parifh which is within London ; that the defendants by virtue of 
a warrant from Sir Francis Child, then Alderman, on the i ith 
of Jti/y 1 733. on the plaintiff's refufal to pay tlie rate, diftrain- 
ed the faid chair, being of 2 J. valuc> as overfeers of the poor ; 
[ 535 ] ^^^ afterwards it was appraifed, and fold for 2/. and they re- 
turned the I X. overplus ; that there are other chambers in Ber* 
fiard*s Inn, the occupiers of which were alfo rated ; that Ber^ 
nard's Inn is one of the Inns of Chancery ufed and inhabited 
by ftudents and praftifers of the law time out of mind, and de- 
pendant on Grefs Inn, as an Inn of Court for the ftudy'^and. 
pradlice of the law. And if the plaintiff on this matter be a 
perfon liable to be affcffed to the faid tax, they find for th«; 
defendant, if not, for the plaintiff. 

Serjtant Wright for the plaintiff argued, that he is not lia- 
ble to be rated to the poor for his chamber in this cafe ; for 
if it be witliin the ftatute 43 EL f. 2. it muft be as an inha- 
bitant 
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Utant of the parHh, or as an occupier of a houfc within the Moxqn v. 
panlh. 

By that ftatutc, the churchwardens and overfeers may raife 
a ftock for the relief or employment of the poor by taxation of 
every inhabitant, parfon, vicar, others, i^c. and of every occu- 
pier of lands, houfes, bfc» in the laid parifli, in fuch competent 
fum as they fhall think fit. 

The word Inhabitant in its largpft fenfe comprehends every 
perfon that dwells in a place ; but that could not be the mean-* 
ing of the word in this a£l, for then all women, fcr- 
vants, children, bfc^ in a pariih might be rated, which never 
was done. 

But it may be taken in a more ftri£b fenfe y as where the 
ftat. 22 Hen. 8. r. 5. for repairing bridges, enables Juftices 
of the Peace to tax every inhabitant. Lord Coke faith, in 2 Infi. ^'«- F* ^9** 
703* the zGt extends not to every perfon that hath perfonal 
refidence, as fervants, (^c. but to fuch as are houiholders \ 
and this appears by the fourth branch of the ftatute, which 
gives diftrdfson every fuch inhabitant in his lands^ goodS| 
chattels, t^c^ 

And it has been always holden, that by the ftat. 43 Eliz. 
c. 2. the mhabitant is rateable in refpe£l of his land or abi- 
lity } fo it was refolved 5 Co. 67. h» •, and fo by the Chief Juf- t 536 ] 
ticc Eyre in this Court. Tr. 5 Geo^ 2. it was agreed, i^;/z- 
gii. 298. 

But the plaintiff is to be confidered as a gueft occafionally 
refiding in his chamber for the ftudy and praftice of the law, 
as an agent indeed for his clients in feveral parts of the king- 
dom. And by the order of all the Judges of Englandy Mich^ 
3 Ann. the attornies are ordered to be admitted, and take 
chambers in fome Inn of Ckanceryy or in lodgings near, fafr. 
fo that lodgings and chambers are looked upon as places of the 
fame nature. A perfon that comes to the term may be a 
lodg^jT; Latch 127. and a perfon at a chamber in the Temple 

may 
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MoxoK «r. 2j^ay jai^g an examination in relation to a robbery as a Tufticc 

NORISNAIL. ' / .r 

of the Peace dwelling in or near the hundred, wliich is in a 
diftant county ; which (hews that he was not looked on as an 
inhabitant at his chamber. Cro. Car, 212. 

Secondly, The plaintiff cannot be charged as the occupier 
of an houfc, for it is found that there are many chambers in 
the houfc, and that he hath but one. By the cafe in 2 Salt. 
532. it feems,as if the houfc rateable to the poor ought to be 
one intire houfe ; though if fevcral houfes be joined into one, 
and fevcral families live in it, or if one houfe be divided into 
two for feveral families, they may be rated feverally. This is 
Hofpitium\ and Domus ^ Hofpitium differ {Hob^ ^45 •) A 
man is not chargeable for a (landing in the market. 2 RoL 
Abr. 289. 2 RoL Rep. 238. All perfons in Colleges and 
Inns of Court may equally be charged. 

Serjeant Hawkins contra : The words of the ftatutc 43 
EL c. 2. are exprefs, That a rate (hall be raifed by taxation of 
every inhabitant ; and there can be no prefcription againft an 
aft of parliament, therefore there is no force in the argument, 
that chambers have not he^'etofore been rated. 

Cowp. S. A chamber is Domus Manftonalis^ and burglary may be corn-* 

mitted by breaking and entering into it with intent to commit 
a felony. Refolved Cro. Car. 474. i Hale's P. C.p.^^T. 
556. 2 Hale's P. C.p. 358. 

L 537 J It is objefted, that the plaintiff is there as a gueft; but it is 

found that he inhabits there, and hath no other habitation ; fo 
that unlcfs rated here he can be rated no where. It is charity 
to the poor, which by the law of God and man every one 
ought to pay. 

And an Attorney hath no privilege to be exempt, although 
he hath privilege to cxcufe himfelf from an office that inter- 
feres 
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fcrcs with his attendance at Wejimtnjier. as to be a foldicr. Moxon «. 
I Vent. 16. to be a reeve, Isfc, March 30. (i) 

Although by Ma^na Charta it is enafted, that ecclefta fit lU 
iera, yet a parfon, i^c. is fubjeft to all charges by aft of par- 
liament, 2 Lev. 139. much more therefore an attorney ; nor 
can any order of Court exempt them. 

In reply it was admitted, that an attorney could not claim 
any exemption in refpeft of his profeflion, i^c. But the folc 
queftion was, Whether chambers in an Inn of Chancery arc 
within the words or intent of the ftat. 43 Eliz. c. 2. rateable 
to the poor's rate ? If they be fo, no prefcription, no orders 
of Court can exempt them. But that they have been charg- 
ed no inftance can be given j and it will be equally the cafe 
of all fcholars, fellows or ftudents in the Univerfity or Inns of 
Court. 

Ideo adjornatur. (2) 



(i) An attorney is alfo exempt 
from being a con liable. Proui's cafe, 
Cro. Car. 389. In the cafe referred 
to in March, it was agreedby the whole 
Court, ** That for all offices which re- 
quired an attorney's perfonal and con- 
tinual attendance, as churchwarden, 
ccnitable, and the like, he (hoold have 
his privilege ; but for offices which 
might be execured by deputy, and did 
not require attendance, I'uch as recor- 
der, and the like, that for them he 
Ihould not have his privilege." 

(a) 1 have made much enquiry re- 



fpefling the fubje^ of the prefent cafe, 
and find that the antient Inns of Court 
and ^hancery are exempt from poor's 
rates, not upon the ground of their be- 
ing Inns of Court, but on account of 
the Sites of them being extraparochial. 
If however any enlargement is made, 
as has been the cafe in Lincoln's Inn. 
and the foundation upon which that en- 
largement is buiit is not extraparochial, 
the inhabitants of chambers thus fjtu- 
ated are rateable to the poor's rates, 
within the intent of the flatate. 43 
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Cafe 221. Noxon verf. Lilly, gff al. In C. B. 

A procefs to ^T^ HIS was an a£lion of trcfpafs for taking the plain* 

take the body m I ,.;ff> . ^^rJKm 

the firft inftaice, * ^^ « gOO^*- 

^ found ; if not, 

to ittach him by his goddi, is i void procefi, aod cuAcm will Mt make itgood^ 

The defendants juftify by proccfs otit of the Court of Re- 
cord at Worcejier^ and ailedge, that a plaint was levied by the 

defendant againft ^ and that there is a cuftom^ that on 

£ 538 j fuch plaint an attachment (hall iffue to take the defendant, 
if found in the jurifdiftion ; if not found, to attach him bf 
his goods to appear, tf r . That on fuch plaint by the defendant 

Lill'j againft the faid , an attachment i/Tued, dire£);ed to 

tlie other defendants, to attach the plaintiff by his body or 
goods, which precept the defendant Lilly delivered to the 
other defendants, who were ferjeants at mace, who took the 
goods in the declaration • 

The plaintiff demurs. 

. Serjeant Chappie i This ptocefs is not good, h is a contra- 
di£tion in itfelf, for it is to take the body if found ; if not 
found, to attach him by his goods. When (hall he do (b, or 
when (hall he be faid not to do fo ? 

He hath till the return of the precept to take the body, and 
before ought not to take the goods. In cafe an a£): of par<« 
liament direfl: the levying a penalty by diftrefs and fale, and 
if no diftrefs, he fliall be committed, there muft be a new 
warrant for comlnitment after it appears that there is no 
diftrefs. 

Secondly, The procefs iflued purfues not what the cuftom 
alledges that' the procefs ought to be ; for it is to attach the 
defendant by his body or goods, i^c. without faying if the de- 
fendant is not found ; fo it leaves it to the difcretion of the 
officer to take the body or goods at liis eledion. 

Tliirdly, 
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Thirdly, The taking fo many goods as in the declaration is Noxow v. 
extraordinary. 

Serjeant Hawkins : In cafe there be a miftakc pr error in 
the procefs, that (hall not prejudice the parties to the fuit nor 
the oflBcer ; and here, the procefs is not by grant but by 
cuftom. 

Ofr* There is no difference between procefs by grant and 
cuftom, for if the King grants the privilege imer^ placita, legal 
and ufual procefs the grantee may iffue as incident, and cuf- 
tom fuppofes a grant originally, but in both cafes it mud be a 
procefs legal ; none can juftfy the reflraint of anotlier's Ij- [ 539 ] 
berty, or taking away his property, unlefs by the law of the 
land, that is he mud have a lawful authority, and muil duly , 
purfue it« 

Here the procefs is to take the body of the defendant in the 
firft indance, if he be found, Vc, which is a void procefs, and 
cudom will not make it good. 



Brice verf. Smith, In C. B. Cafe 22a. 

TO an adion of Formedon^ the defendant pleads Nc done if an eflite be 

pas \ on the trial a will was produced dated the 28th I'i'a^Vis hchs,"* 

of Julj^ made by PhUip Brtce^ grandfather of the demandant, *"\'*^ J** ^'^^ 

whereby he devifes the, premiflcs to his fon Philip (tlie father rrmuindcr over, 

of the demandant) and his heirs, on condition that he pay 30/. e»piInatory of 

to his brother Will'tam, UTc, then devifes copyhold lands to his '^' '^^'Z* ^''"' 

' * ' a;.d nijlcc an 

other fons in like manner ; and in cafe any of my children die eft^tt-t-il. (1) 

2 Eq. Abr. -^ 1 7* 

without iflue, then I give the edate of him or them fo dying, pi 3*. B.C.* 

to the right heirs of them or him fo dying for ever; no fub- 3 Term Rep. 

fcription was figned, fealed and publiftied, ^r, but only the '^^* 
names of witnefTes fubfcribed. 



(i) Vide fupra, p. 82. the cafe of point is fully difcufTcd.* 
Nitiiagbam V. Jetmings, ^hcre this 

I A vcr- 
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Bfticxy. A verdi£l was found for the plaintiff. 

SUITK. '^ 

Serjeant Wright infifted, that this was an eflate-tail in his 
fon Philip. 

(«)Poplux3is I" ^c cafe oi Button v, Ettgram^ in Cr^. ^ar. 427 (a), a 

^* devife to his eldcft fon and his heirs, on condition, k^c. and if 

he die without heirs of his body, then to his other fon and 
his heirs ; and held an cftace-tail in the elded fon. 



(f\ a Roll. Rep. So in the cafe of Gilbert v. Witty ^ in 2 Cro, 655. (*) there 
was a devife to his fon and heirs, and if he die without ifTue^ 
to his wife Margery^ fefr. 



{f\ % Roll. 
aSi. S. C. 



(ONoy 64. So I Lutw. 8l0, 813. Cro. Elix. 525 (r). ^.422,S. C. 

Rtiy. 425. 

r r^o ] Serjeant Eyre, contra ; The firft queftion left to the Court 

is, Whetlier there is fufficient proof of the will ? 

Supri, p. 53X. But it was anfwered. This is a fa£l: left to th« jury. 

2dly. This is an eftate in fee, for the devife is to Philip 
and his heirs exprefbly, and no limitation, if he die without 
iflue, to any other perfons, as in the cafes qited, but to the 
right heirs of the devifee himfelf. Devife to three daugh- 
ters and heirs, and if either die without iflue, then to J. S. j- 
the three daughters have an eftate-tail and not a fee, for the 
limitation of the remainder over explains what heir he means, 
which imports, if no remainder over, the edate would be a 
fee* I Roll. Abr. 836. pL 7. 

So in 2 Leon. 68. and 3 Leon. 1 15. 1 give my lands in A4 
to my fon John, ;/; B. to my fen Stephen, /// C. to my fon feoger, 
and if any live to full age at. d have ijfue^ to them and their heirs 
in like manner \ but if any die without iffue of his bcdy^ devifes 
ever. By 2 Infl. they have a fee, and fo at laft it was rcfolvcd 
by the whole Court. 

The Chief Juflice feemed of opinion for the demandant, for 
the words (^" he die without ijfue) arc explanatory of tlie word 

(heirs}^ 
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(knrs) in the firfe part of the, will, and.fliew that in the firft Btie« v. 
words the teftator meant to give to his fon Piilip and his 
heirs, (that is fuch heirs as were the iflue of his body) and 
afterwards to his right heirs generally. 

If lands be given by deed to a man and his heirs, being un- co. Litt. 21. a« 
derftood to him and the heirs of his body, that makes an ^"P"' P* *3- 'f 
cftate-tail. 

But it was faid that the tenant in this cafe was a pur- 
chafer, and therefore a further argument defired, which was 
granted, and therefore adjourned. 

And afterwards Pa/ci, 10 G«. 2. judgment was given for j^^^ 
the demandant by the whole Court. 



Comi£h verf. Trefcy ^ al. In C. B. Intr. Hil. [ 541 ] 
9 Geo. XL Rot. 1886. Cafe 223. 

THIS was an aftion of trefpafs againft three defcn- Mifrmernim^ 

_ proper for • de*. 

dants, William Trefey^ Charles Lamb^ Edward other- morrer, but 

•r wj J ought to be 

wite Edmund. pl^ded io lUtt- 

meiit. 
The two firft defendants pleaded Not Guilty, and the faid 
JEdwardi ^ho was attadicd by the name of Edmund^ makes 
defence and demurs. 

And by Serjeant Belfield it was argued, that a man could 
not have two chriftian names, and therefore the defendant 
fued by the name of Edward alias Edmund^ could not be fo hdn^ p. 574* 
fued. 2 Cro. 558. 

But it was anfwered by Serjeant Wright^ and agreed by the 
Court, that this matter is improper for a demurrer, and that 
At defendant fhould have pleaded it in abatement, and then 
the plaintiff might have replied, and the plaintiff might have 
known againft whom to have a new adiion. 

And in pleas of abatement, the defendant muft always glvfe 

the plaintiff abetter writ \ befides the Court cannot judicially 

V0L.IL I take 
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Co* villi V. take notice that the defendant's name 19 not as he is named In 
the declaration. 

As a man may have feveral names added together at his 
haptifm, as Edward, Edmund, Edgar, which all make but one 
chriftiah name ; (b it is not impoiCble but he mi^t be 
chriftened Edward^ alias Edmund ; and the defendant admits 
f Show. 394. himfelf to be the fame perfon^ by faying and the /aid Edward. 
I Luiw, ID. 

So judgment was giten for the plaintiff. ( i ) 

(i) A mifnomer muft be pleaded in proper perfon» and not by attorney. 
1 Lutw. II. 



/ 

[ 542 ] Scrape ver. Rhodes ^ al. In C. B. 

Cafe 224. 

A devife to E, ^T^ HIS was an a£lion of ejeftment on the demife of J* 
SdT/ih*Md "' *^''^* ^ ^^^ Guilty pleaded, the jury find, 

/). S. die with- 
out iffiie, tbe derifor givei fareral Annoities charged upon the premiflct to cbaiicable ufct ; held th* 
M.a^haAuk eftate in fee. % £q. Abr. 902. pi. 20. S. C* 

That Nathaniel Hudfon was feifed in fee of a moiety of 15^ 
meffuages, and alfo of feven mefliiages in or near Saffhn Hili 
in St. Andrew\ Holborn ; and by will dated the 3d of N^ 
vember 1 699, devifed the feven meffuages to his fi&cr Elizahefi 
Hudfon and the heirs of her body, and for want of fuch iflue 
to Dorfet Surby, fon of his fifler Martha and his heirs and af* 
fi^ns } and his moiety, t^c. of all meffuages, l^c. he devifed 
to his faid fitter Elizabeth and her heirs *, and in cafe his faid 
fifler and Dorfet Surby both depart this life, having no iffue of 
their or either of their bodies, he gives feveral legacies to cha- 
ritable ufes payable for ever j remainder to fuch ufes as his 
fitter Elizabeth fliall appoint, which payments to charitable 
iifcshe direSed fliouid be paid after fuch deceafe of Eliza- 
beth and Dorfet Surby, without iffue, by fuch perfons as fiiould 
enjoy the faid moieties and eftates ; and as to the other moi- 
ety, he gave the fame to his filler Martha's fon Dorfet, iff*;. 

By 
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By Icafc and rcleafe dated the 6th and 7th of &ept<mbn' Sc»a»e «/ 
1705, JS/iztf5^/A conveys the premiflcs to her devifed, to the Othen^ 
ufe of herfelf for life , then as to one moiety to Sarah for life, 
then to truitces, ^c. then to her firft and other fons in tail, 
then to her daughters, C^r. then to fuch ufes as Elizabeth fhall 
dire£t ; as to the other moiety, to the ufe of the {aid Dorfei 
Suriy for life, isfc» 

Elizabeth dies without iffue ; Sarah dies leaving iffuc jfnne 
and Elizabeth Bealings ; Dorfet Surby has iflue two fons. Hud-- 
fin and John Dorfety and Hudfon dies without iflue, John en* 
ters and makes the demife to the plaintiff. 

Serjeant Skinner. The cafe is (hortly this : Nath. Hud/on [ ^43 j 
feifed in fee, by will devifed to his fider Elizabeth in fee the 
jnoiety of 150 mefluages, and to Dor/et Surby feven other mef- 
fuages, on failure of iflue of the body of .his fifter Eli^za* 
beth i and in cafe both the faid Elizabeth and Dorfii Surby 
depart this life, leaving no iflue of their or either of their bo- 
dies, then he devifes out of his faid moieties and eftates in 
Saffron Hill and Chick Lane for the maintenance of poor chil- 
dren in ChriJPs Hofpital 10/. a year for ever ; and for the relief 
of the poor in the freedom of London in St. Sepulchre's parifh 
10/. a year for ever ; and 20 1, a year to Hannah Blate, the! 
daughter of his kinfmaa James Linwood of Colche/ler ; which 
three fums he direfled (hould be paid yearly, after the deceafd 
of his fifter Elizabeth and kinfman Dorfet Surby without iflue, 
for ever, on the 5th of November y by fuch perfon as (hould en- 
joy the faid houfes, tsfc. 

Elizabeth died without iflue in 1709. Dorfet Surby furvivea 
sad enters, and dies, leaving John Surby the leflbr of the plains 
tiiF, (his eldeft fon Hudfon Surby dying without ifl!vie in his 
life -time) and two daughters, Sarah and Elizabethy 4)f whom 
Sarah married Richard Bealings by whom flie left iflue Anne 
Elizabeth Bealings now livitig. The queftion is, whether the 
feven mefluages, and the moiety of the other mefluages ox the 
teftator, (which are the premiflcs in the declaration) belong to 
the leflTor of the plaintiiF? 

la lap. 
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SCKAFE V. 

Rhodes and 



I apprehend it cannot be difputed, as to the feven mefluages^ 
OUiers. but that an eftate^tail did veft in Elizabeth Hudfon^ with re- 

mainder to Dorfet Surby in fee; ,for the devife of them is cx- 
prefsly to Elizabeth and the heirs of her body, remainder to 
Dorfet Surby and his heirs ; and the Icffor is his heir, fo that 
as to tliem there can be no quellion. 

As to the moiety of the other mefluages devifed to his fitter 
Elizabeth and her heirs, I beg leave to infift, that (he had only 
an eftate-tail in them, and then her conveyance by leafe and 
releafe, dated the 6th and 7th of September 1705. will be void; 
for the fubfequent words in the will. In cafe the faid Elizabeth 
[ 544 ] and Dorfet Sturby both depart this life^ leaving no ifftu ff tieir 
bodies, or either of their bodies , thenfuch charitable legacies Jball bi 
paid for every fliew the teftator'^s intent, that Elizabeth ihould 
have the moiety of the houfes devifed only to her and the hdrt 
of Jier body. 

In Clachis cafe, Dy. 330. b. i RoL Abr. 835. L. 35. it 
was holden. That if a man devifes land to A. his daughter 
and her heirs, and if (he die without iiTue, it (hall ren^ain to 
B. and his heirs, and if both die without iflue, then over' to 
another \ tliis is an eftate-tail, though the devife was to A^. 
and her heirs, which makes a fee. 

So if a maH devife to his fon Richard and his heirs for ever, 

and if he die within the age of twenty-one, or without ifTue, it 

(liall be divided among his other fons % it (hall be an eftate-> 

tail. Q'o. Eliz. 525. So Webb and Herring, Cro. Jac. 416. 

{a) iRol. Abr. and King and Rumbal, Cro. Jac. 448 {a). Nottingham and 

s2pra |»754o. Jennings (i), 1 Salt. 233. So in the cafe of Craven and Sand^ 

(*)Sttprip.8a. yj^^^ ff^ 1726. A man devifes to his two daughters and their 

heirs for ever, and if all my faid children die without i(ruey 

then he devifes over to another j it was holden an efbte- 

tail. 

On the other fide it was infifted for the defendant, that the 
devife to Elizabeth in this cafe was to her and her heirs, and 
no devife of the lands over on her dying without iiTue, but . 

onlf 
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only a dcvifc of three legacies, which were to ftand charged ^*^*^'* ^- 
on the eftate in cafe Eimabeth and Dorfet Surby both died Otheti. 
leaving no Iflue ; a contingency which hath not yet hap- 
pened. 

Afterwards Pafch. lo Geo* 2* this cafe was again argued 
by Mr. Serjeant Chappie for the plaintiff, who urgedi that 
EUzabetb had only an eftate-tail in the moiety of the mef- 
fuages no more than in the feven meiTuages ; and although 
the moiety of that moiety be only in queftion^ yet to collect 
the intent of the will the whole will mud be confidered. 

Where there is a devife to one and his heirsy and to an- 
other and his heirs in other part of the will, they are join« 
tenants. So a devife to one and his heirs, and afterwards { cac "X 
a devife over on his dying without iflue, (hews what heirs 
were meant in the firft part of the will \ and fo it (hall be an 
eftate-uil. 



Supra p. 5401 



Now here the devife of the feven mefluages is ta Eliza^ 
heth and the heirs of her body, and then to Dorfei and his 
heirs ; and the devife of the moiety to Elizabeth and her 
heirs gives but an eftate-tail to both; for he afterwards 
charges legacies to charitable ufes on both eftates, and they 
are given, if Elizabeth and Dorfet both die without iflue. 
That they arc charged on both appears, bccaufe they are 
to be paid by thofe who enjoy the faid houfes, grounds, 
moieties and eflates, which words comprehend both the 
aforementioned eftates, as well the feven mefTuages as the 
moiety of the 150 mefTuages. 

Then he devifes the remainder (that mufl mean the re- 
mainder of both eflates) to fuch perfons as Elizabeth ihall ap- 
point; fo that here is a remainder limited to her in fee; 
and thofe words mufl fignify nothing if the former devifes 
did not make an eftate -tail ; and fo are the cafes, Mo. 127. 
i?j>452. 2 Jon. {a) 172. S. C.^ Ow. 29. 2 Cro. 416. ^^^ skinn. 17. 

I Rjd. 836. o Co. 127. b. Poll. 425. 

^ ^ ' a Show. 1 3#. 

Serjeant Eyre contra : The charge of the legacies can be 
opiy on the moiety of the 150 mefTuages, and then the prin- 

I 3 cipal 



S.C. 
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ScBAFf V. Qpal argument, why the laft words make an eftate-tail. is 
Oihcfi.. taken away. 

But it is plain that the devife of the feven houfes is giren 
to Elixabeth in tail, remainder to Dorfet Surby in fee, and 
then this charge of the charitable ufes is only to take place in 
cafe Elizabeth ^nd Dor/et both die without iflue. 

As to the cafes cited, they feem applicable where crofg 
remainders are limited, but crofs remainders take no place 
but where there is a neceffity for it^ 

And afterwards 2ri/f . 1 1 Geo^ 2. the Chief Jufticc de- 
livered the judgment of the whole Court for the defen- 
dant. 



1:546 J 



For in the former part of the will he exprefsly devifes 
the feven mefluages on Saffron Hill to his fifter Elizabeth 
and the heirs of her body, and afterwards to Dorjet Surbj^ 
the fon of his fifter Mary^ and his heirs ; and prefently 
after the teftator devifes the moieties of other fcventecn 
xtiefTuages to his fifter Elizabeth and her heirs j whereby it 
plainly appears that the teftator well underftood the differ- 
ence of limiting an eftate in tail or in fee ; and therefore 
he could never intend that Elizabeth (hould have no other 
eftate in the moieties of the feventeen mefluages which are 
devifed to her and her heirs, than (he had by the devife 
of the feyen mefluages given to her and the heirs of her 
body. 

It is clear, if a man in the former part of his will gives 
lands to another and his heirs, and afterwards by fubfe- 
quent claufes {hews, that if the devifee dies without ifliie, 
it fhould go to another; and that is all that can be in- 
ferred froni any of the authorities cited in the argument 
of this cafe, which are all agreed, and need not now be re-^ 
peated. 

But here the fubfequent claufe relied on, to prove thi^ 
an eftate-tail in his fifter Elizabeth in the ipoieties of thq 
fevehteen mefliia^s^ is thia \ 

9 9^i 
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Biii in cafe my /ifler Elizabeth and my nephew Dorfet Surby ScmApi v. 
d/V, leaving no tffue of their or either of their bodies^ he gives Ochen. 
out of his houfes and the faid moieties three annuities, 
payable by them who fhould enjoy the eftate after the 
deceafe of his fifter Elizabeth and Dorfet Surby without, 
iffue. 

So that he does not devife the lands themfehres, but only 
yearly fums of money payable out of the lands. 

The intention therefore fecms to be, as far as can be col- 
lected out of fuch obfcure words, that his fifter Elizabeth 
fiiould have the eftate in fee 5 but if flie left no iffae, and [ 547 ] 
if his nephew Dorfet Surby left no iffue, (who was heir at 
law to Elizabeth, if (lie left no iffue) then the eftate (hould 
ftand charged with thofe annuities in the hands of any 
collateral heir. 

Judgment was given for the defendant. 



Athelfton verf. Moon and Willis. In C. B, q^^^ ^^c. 

ON a motion for an attachment, for not performing an Afabmiffionof 
award which had been made purfuant to a rule of »|* «»»*'«";» 

' diffierencey im* 

Court, it was obje&ed by Mr. Serjeant Eyre^ that the award port* all matcen 
was void 5 for the fubmiirion is of, all matters between the party had jointlf 
parties, (without faying between them or either of them) fo ^'jj^^'ft^ach 
as the award be made of the premiffes by fuch a day. But o'^«'- . * 
the award is, that the defendant Willis fhould pay a fum of 311. 
money due by him to the plaintiff j as therefore the fubmif- 
fion muft be underftood of joint' demands which the plaiQtifF' 
had againft the defendants, this award of a feveral debt 
from one of them only is not within the fubmiffion. 

But It was not allowed ; for a fubmiffion of feveral pcr- 
fons of all matters in difference between them imports a 
fubmiffion of all matters that either had againft the other 
jointly 01 feverally j and fo it was holden, i RoL 246. //. 5. 

I 4 8 Co. 
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ATHiLsTotf g Co. 98. {a) Bajpol/s cafe ; and the words Ita qu^d^ He. 

U) Cro. Tie. ^^ '^o^ ^^ ^8 ^*^^ *"y ^*^^ rcftrain the arbitrators. 

•85. s c. ' 

ft B^wnl. 309. S. C. 1 BttUL 144. S.C. Lutw. t62tt Soprt p. \$>%. 



Cafe 226^ King verf. Harris. In C. EL 

An attachment /i N attachment which iflucd for a contempt wts made 

returnable be- L\ » 

fore the foU JL JL returnable on Wednefdaj next after ■ 

tem, if 

alter the EflbioHSay, which it ftriAlj the firft 4aj of the term, wu hoUca |Md« Ca.0. lit* 

Samu 31. Prac. Reg. 437. S. C 

And by Serjeant Chappie it was moved to quafli it \ for 
although the EfToin-day was the day before, the term did 
not begin till the Fridajy which being the day of appear*^ 
C 548 ] ance, the procefs ought not to have been returnable before, 
and confequently it is void, and ought to be fet afide as a 
writ returnable at a day out of ter;n. 

Serjeant Wright: This is not returnable at a day out of 
term, for the £flbin-day is the firft day of ternt. 

And in i Bulft. 35. it was holden, that a judgment might 
be given on the £flbin-day, and that when given in full 
term it relates to the Eflbin-day \ that a judgment upon an 
infpedioa of an infant made on the Eflbin-day was goodj 
for the parties may appear on the EIToin-day, although the 
^arto die po/t b the day of grace allowed them, before 
which no default (hall be recorded. 

But if the defendant do appear on the Eflbin-day, his ap- 
pearance may be recorded, and he may then plead, and judg--^ 
ment may be then given. 

And Juftice Williams faid, that here a difference appeared 
between the Tefte and return of writs ; for a return may 
be on the Eflbin-day, though a writ (hall not abate if re- 
turned on the ^arto die pojl. 

And Croke faid^ if a man be bound to appear on the firft 
day of term, he may appear on the Eflbin-day^ 

S# 
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So It was refolvcd, That judgment by confcffion, H. Kino*, 
22 Jac. relates to the Eflbin, and fo precedes a recognizance 
acknowledged 22 Jan. the day before full term* Cr$. ^^ 

Car.(,a) 102. (i) Tc *" 

(i) The writ ia this cafe was ordered to be qualhed. 
Prac. Reg. 437. Barnes 31. 



Craven verf. Hanky, (i) In C. E. Cafe 227. 

THIS was an a£iion of trefpafs for entering the Whef«tlMtrtf- 
plaintiff's clofe> and eating his hay with defendant's ^theadcadaas 

..1 In his pl«a, tiM 

^*^"^" plaiatiffftall 

ltavejadga>M^ 
tlnogb a^erdiA be foaod for the defeodant. Frac. Rcf. s^o* Barnet 95 5, Co< G. 141^ lb C 
Baroct s66« a Str. $73. % T. Rtp. 751. Hob. 56. 

The defendant pleadSf that the plaintiff was pofleiled of a* 
clofe called Little Holme in the faid village^ and that de 
plaintiff on the 14th of OHobery gave licence to the defendbue ( 549 ] 
to eat up the fog off the clofe in the faid village witli kii 
cattle, at any time between that day and the i ith of Mn 
vember following ; and that he put in the cattle in die de- 
claration to feed the fog in the faid clofe, and the plainttIF 
having an hay-ftack in the clofe, for want of fencing about 
the faid hay->ftack his cattle eat the faid hay, txa. fix load 
of hay, part of the faid hay-ftack, ah/que boc^ That he was 
guilty at any other time than between the faid 14th of 0/S^ 
ber^ and the i ith of November following. 



(1) In this caafe the Coart took executor to (hew caufe why be (honld 

time to confider whether the plaintiff not enter judgment mmc /r« ttmc^ 

,ihoald have leave to iign judgment, which rule was made ab(blute, the 

the verdift being found for the de- Chief Jaftice ^ declaring that if the 

fendant, upon the groond of the plea party be entitled to hii judgment, 

confeiling the trefpafs. And» pend- and only delayed by the doobdng 

Jng the confideration of the Conrt, of the Court, it would be ytry hard 

-chd defendant died; and afterwards the that he ihould fufFer. Prac. Reg. 24a. 

ptaintiffobtained a rule for defendanc't Bamei i^y Co. G. 143. 

The 
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Cr ATI Iff ^. The plaintiff replies of Us own wrongs tic. 

And after a yerdi£l for the defendant, Serjeant Eyre 
moves, that the plaintiff ought to have judgment ; that this 
licence is no juuification of eating the plaintiff's hay, and 
confequently that the trefpafs being confeffed, the plaintiff 
ought to have judgment. 

Serjeant 0:apple for the defendant inGfted, that this iffue 
being found for the defendant^ judgment ought not to be for 
the plaintiff. 

It appears that the plaintiff put a fence about his hay- 
cock, but it was infufficient; though the licence is to be 
taken ftriftly, yet the perfon licenfed is excufable if his 
cattle againft his will do eat the grafs where way, iic. is^ 
to which licence is given. 

(tf) Godb.282. ' In the cafe of Plummer znA WM, (a) Popham 151. (2) 

\^y\^^^' Noy 98. S. C. A. licenfes B. to put a ftack of hay on his 

Paiip. 71. s. c. j^^jj^ afterwards A. leafes his land to W. whofe cattle eat 

the hay ; no aftion of trefpafs lies ; this cafe was cited in 

i Vent. 44. and allowed, for B. ought to fence his hay at his 

peril. I Jon^ 388. 

Serjeant Eyre contra : The trefpafs being confefled, the 
plaintiff ought to have judgment, though the verdict be 
found for the defendant, if the matter of the pica do not 
cxcufe the defendant in eating the hay with hb cattle. 



C5SO] 



Now where licence is given, the party can only do what 
he is licenfed to do. It is faid, the cattle going in a way 
to which he is intitled are excufed in eating die grafs, that is, 
eating what cannot be helped -, he muft fay raptim istjparfim. 

In the cafe of Poph, 151. the hay belonged to him who 
had licence to put his hay on the land, and then no doubt he 
ought to take care of it himfelf. 



(2) This cafe in Popham^ and the by the name of Wihh v. Ptf//r- 
Books qaoted in the margin is called nofter* ^ 

But 
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But here the hay belongs to the owner of the land, and Ceatiw «. 
the licence is to eat the fog off his ground^ but not to cat 
out his hay. 

And afterwards die Court was of that opinion ; for the 
defendant odght to fecure the hay at his peril, and he might 
juftify the doing fo, as it feems by the cafes mentioned* 
Poph. 15 u Noj 98. which are cited in i Vent. 44. 

Judgment was given for the plaintiff, who may afterwards cartK yi%. 
have a writ of inquiry. (3) * ^''- ^> 



(3) As the plaintiff in this cafe was 
to blame in joining an immatenal ilTue, 
and thereby deJayed himfelf. he would 
not be entitled to cofts. In Kirk v. 
Hrwill 1 Term Rep. t66. Where 
the plaintiff had replied to a plea of 
the defendant which was infufEcient in 
point of ]aw» the Court refufed coils, 
l9|KMi the groflod of the plaintiff having 



contributed to the cods as well as the 
defendant. And Bylltr Juflice added» 
«'He (hould have demurred to the 
defend, nt's plea ; and by going oft 
to trial he is equally in fault.** 
The fame point was determined 
in the cafe of N^k v. L^ium/Ur^ 
Barnes 125. 
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Cafe 228. ^ Marque verf. NeWman. 

NeHceofere- ^TT^HIS was a motion to fct afidc a writ of inquiry for 

cvtiftg • writ of I - ^ r ^« -^ 

Uq«i^ ought ^ want of a proper notice of executing it. 

to ftfcertuA 

time and place when it it to bt ciecoted. Barnes 299. Prac. Reg. 447. Co. G. 133. S.C. 

Com. Dig. Tit. FUaier (Z. si) 

The notice was given at the Three Tuns in Brooi-^reet in 
Middlefex \ and on an Affidavit that there were three Brook* 
Jlrefts in Middlefex ; Brook-JIreet Stepney^ Brook^Jlreet Han* 
over-fquare^ and Brook Jlreet Holhourn, and though an Affida- 
vit was made on the other fide, that there was no fign of 
the Tkree Tuns in any of tliofe BrooUJlreets ^ except in Brook* 
fireet Hdboum^ and that writs of inquiry were ufually exe- 
cuted there, yet the writ of inquiry and execution on it was 
fet afide, for the notice ought to afcertain the time and 
place where the writ of inquiry is to be executed, fo that the 
party may know certainly when and where to refort with his 
witnefies ; and this ought to be done with fo much certainty^ 
that the defendant need not be put 'to the neceffity of going 
ever the county to inquire whither he is to refort; and 
therefore notice to execute it at the (heriff's office in North* 
(j) BaiBtt S97. on^ton {a) hath been holden ill ; and fo to execute it be- 
^J;^^"^' g^ twcen ten o*clock and two in the af ternoon ; ( i ) and the 
. ^ . . writ 

' (t) There was a motion^ in the in Barnes 295. Co. G. 99. Prac. Reg. 
cafe of UanMoford v, HolmMn reported 134. to fct afidc a writ of enquiry for 

uncertainty 



De Term. Sandl. Trin. 9 & lo Geo. 11. 551 

writ of inquiry in this cafe was fet afidc by the opinion of 
all the Court. 

Smith verf. Richardfbn. In G. 6. Ca{e 229. 

THIS was an aftion upon the cafe for Oander, Intntakmfo/ 
in faying, The plaintiff is a rogue and bath Jlolen luiky pleaded^ 

mj heer. defendant can be 

•dmitted to pve 
tvidence of the tmtb of the words fpokea, (when they import t fdoay) in m!tl|ttl«n of damafct* 
Prac. Reg. 383. Barnes 195. S. C. 

The defendant at the trial before Baron Forte/cue ofiered 
to give in evidence, in mitigation of damages, that the 
plaintiff was guilty of dealing his beer. 

But the counfel for tlye plaintiff infifted that he could not, 
as the fad was felony, fince he had pleaded not guilty \ but 
he ought to have juftified, and fince he hath not juftified, he 
(hall not now- charge the defendant with felony, though it be 
in mitigation of damages ; and the Judge doubting of it, it 
was made a cafe for the opinion of the Court in which the 
adion was brought. 

Serjeant Hawkins : Any thing which mitigates the da« 
mages may in an a£^ion of the cafe be given in evidence 
where the recovery is wholly in damages. 

That the malice of fpeaking may be excufed is evident 
from many Cafes; why not the falfity of which he is ac- 
cufed in the declaration, by (hewing that he fpoke only what 
was true of the plaintiff ? 

In 2 Cro, 91. a man may (hew in evidence, that he fpake 
the words not maliciouily, but mentioned in a fermon only 
what he had read in the Book of Martyrs. 



uncertainty of notice; the notice given ananimoufly agreed that this notic* 
was that the writ would be executed was irregular for it's uncertainty, and 
at ten in the forenoon, or as fuon after granted a rule to (hew caufe« which 
as the iheriff could atte nd« The Court was afterwards made abfelnte. 

Th« 
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The defendant afis in fuch a cafe at his peril, for if he 
attempts to prove the plaintiff a thief, and cannot do it, he 
aggravates the damage by charging him falfely in Covnt with 
fuch a crime. 

But if the thing to be proved be a bar of all the dama- 
ges, if pleaded, why may it not be proved in mitiga- 
tion? 

Scxjeant Chappie contra : It would be a great hardftiip on 
the plaintiff if the defendant fliould be at liberty to charge 
him with a felony' at any time in any place, who hath no 
opportunity to make his defence againft fuch a charge. 

What was faid or done at the fame time may be given in 
evidence, and was now allowed by the Judge, and it was 
here done. 

The cafes cited chiefly go where the matter proved is in 
bar of the adion, and defeats it. 

It was ordered to be fpoken to again, (i) 



(1} In this cafe as reported by 
Xmmts it is faid, ** that tlie point was 
yeferved; that the twelve Judges met 
and eight were of opinion , that where 
the words amount to treafon or felony, 
the defendant^ oir the gieneral ifTue, 
ought not to be admitted to prove the 
truth of the w<)rd5; and the Pojha 
•was ordered to be delivered to the 
plaintiff/' In the report of the fame 
cafe in the PraSical Regifier^ we find 
that, *' on Friday the 1 1 th of Noijim- 
htr the Judges met, and all agreed that 
where the word^ import a genera] charge 
of felony, it ought not to be given in 
evidence in mitigation of damages. 
Eight of the Judges were of opinion 
that where the words import a parti- 
«alar char^, it may be given in evi- 
dence. Four C4ntra.*^ p. 384. In the 
^e of Smitifiei vj^Harrifiu^ reported in 
1 Raym. 727. which was an aAion 
i|poo the cafe for words importing the 
Miiumttbg of adultery by the plain- 



tiff with J. S. it was determined by 
Lord Hcli that the defendant in mitiga* 
tipn of damages might give in evidence 
that the plaintiff committed adultery 
with 7. S. but not with any other wo- 
man. Chief Jttilice La, in the cafe of 
UffderivocJ V. Paris reported in 2 Str. 
1200. upon not guilty pleaded, refufed 
to permit the defendant to prove the 
words to be true, in mitigation of da- 
mages. Saying, " That at a meeting 
of all the Judges upon a cafe which 
arofe in the Common Pleas, a large 
majority of them had determined not to 
allow it for the future, buc that it 
fhould be pleaded, v^ hereby the plain- 
tiff might be prepared to defend him-! 
felf, as well as to prove the fpeakingof 
the words. That this was now a ge- 
neral rule among tkem ail, from whicb 
no Judge would think him felf at liberty 
to depart, and that it extended to aU. 
fort of words, and not barely to fuch 
as imported a charge of felony/* 
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Gambler verf. Larkin. In C. B. Cafe 230. 

THIS was an aftion of debt on a bond, with a condition J^ ^^ 
to be a true prifouer without making any efcape. r^oiadcraepim 

from hit plea, ic 
it a good cattfe 
•f 4tfBnncr. i U. Raym. 233. s Ld. Raym. 1159. 14^ i Str.412. 1 WUC 334. 

The defendant pleads that J. Larkin did remain a true pri- 
(bner without committing any efcapc, btt. the plaintiff afligns 
a breach, that on the 13th of January^ J. Larkm-mzdc an 
cfcape ; the defendant rejoins, that y. Larkin ivent a little way 
out of the rules of the prifon, but being fent for back by the 
plaiatiff, that he immediately returned, and with theconfentof 
the plaimiff was accepted as his prtfoner, and (b continued 
ever Cnce ; to which it was demurred. 

Chief Jaftice Reeve. Here is a breach aOigned, to which 
the defendant rejoins, that Larkin did make an eiicape, for he 
faith that he went out of the rules of the prifon, which is an 
efcapc, 3 a. 44* and fo by the ftat. 8 &9 7^. 3. r. 27. and 
dkca be returned with the confent of the plaintiiTi now this 
is a departure j for if this would excufe the efcape, it fhould 
hsLYC beea pleaded at firft. 

But this plea in the matter of it is no excufe. f CC4 1 

It 16 not (aid that he was retaken on a frefh purfuit, but 
he Tecumed (being fent for) without laying when, or after 
irhat time, or any thing in certain. 

fio Jodgaent was prca for tbe plaintifiv 
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Cafe 23f . Chambers veff. Gambler. In G. B. 

U as tatefbt ^np R 1 8 was an a£^ion of debt for the efcape of okt 

ShS nt ^^t Lamfimim The defendant pleads. That Lamptony wifh- 

te:tlieprifeMr ottt Ac Itoiwrkdgc of the defendant the Warden ofthc^i7«^ 
«micA betet cfcape^ tfid bcfoie the adion was brought, without the knoW^ 
kMtk»>^ilib. Mp ^ ^ defendant returned, and was in execution for the 
hA ** t^S*wi» *«WW* <» the faid judgment ; to which It was demurred. 

ihmurt fit tlH- ftif JTr||Tt t abA it wm holden well. It being tantamottat to a relakiog oot 

F it** Judgment was given for the defendant, Nifty i^c. for this is 

•* tantamount to a retaking on a freih purfuit ; and the fame plea 

was holden good HiL 8 Geo. 2. in the cafe of Grey and Gambier^ 



Cafe 23a. Huxley w(/I Clendon. In C. B* 

Tbe lente of a 'T^ HIS was a motion by Serjeant Chappie to vacate an ( r) 
taWian^^com- ^^^'7 ^^ * furrender of a perfon to prifon by his bail, 

fim^thefeea made at Mr. Juftice Denton^ Chambers and figned by him, 
on an Affidavit, that Clendm and Amhrofe^ who were his bail, 
went to Judge Dentorf% chamber, and while the render was 
making they talked about the fees, and Oiendon faid that he 
knew the fees as well as any one, but when the book was 
figned Clendon Went away, and the gaolidr (aid that he would 
take no care of him. 2 Keb. 2. Farrejly j^j. 

Serjeant Wrighty contra : The bail is not to pay the f*es, 
and therefore the bail is not chargeable if not paid i here is 



n) It is neceflary that an entry of dantis not in caftody, {o as to charge 

' render be made in the Marfhal's the Marfiial in an *a£lion of efcape.-^ 

, which is kept in the King's 1 Salk. 272. 2 Str. 1226. a Bnrr. 

li Office; it being holden that 1049. Tidd'& Pr. 151. I Rich. Pr. 

foch sntry be made, the defen- K. fi. p. 462. 



no 
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HO impofition that appears upon the Court or Judge, and a HwxttT v. 

record was never vacated^ but where the Court vr^ impofed 

upom 

Per Cut. The query is, "WhcAer here is not an impofi* 
lion on the Court or the Judge, who a£l8 in this cafe in aid ot 
the Court where tht render ought prc^erly to be made ; if a 
tee be due for the render, the render is not complete till 
paid, 9uid die judge who figns the entry of the Committitur 
on the bail-piece doth it on fuppofition that the fees are 
paid, and if they are not, he is impofed on, and the zQt ought 
to be fet afide* 

Ordered in the abfence of Chief Juftice Reeve, that the 
Judge^s name to the render on the bail-piece be (truck out* 



Howes vcff^ HaflewoDd« In C. B» 

'T^ H E declaradon is laid in the city of Nortdlci^ but 
^ Norfolk is in the fliafgiiii and a writ of inquity exe« 
cuted there* 



Gafe 23)4 



tbeW. 4thtQa 5thor^ji/kr. 



If the taion be 

laid in one 
county and the 
KrMrei'^anoihe^ 
it U % Jffmi^ 
an«i h ipcd by 
Barnciy 4S3. S. C» 



Setjeant l^rigki. tf an adioh be hid in one county, and 
the renue be laid in another county, it is fatal, and not helped 
by any of the ftatutes of JeofaUsy and fo are feveral cafes 
^tdjudged. 1 Rol. Rep. 432. But afterwards, in HiL 9 Geo. 2. 
it was holden by the whole Court, that it Was helped by the 
ftat, 4 & 5 drtfue, c. i6» 

Rlchardfbn vcrf. Pattifbn. In C. B» 



Cafe 234* 



IN ah aftion qui tarn, ISc. on the flat, {a) 9 Anriit^ for that ^^•nweumjid 
tttm on the ustw 
the defendant being a cuftom-houfe officer did folicit A. 9 Amnt, ataiaft 

and B. to vote at die elediion of members for the city of oAcervThe^ 

Carlijle, the faid A. and B. being elcilors, and having a right J^'^^j^^Jr^ 

to vote at fuch deflion. ti»Wn-booki, and 

take eopiea to be 
ttfed at the trial. Barae*, *)5, S. G. (e) St. 9 Am. c. 11. L 49* 



Vol. II, 



K 



tt 
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Richardson 
*. Pattison, 



t Str. 6464 



It was moired by Serjeants Chappie and tyHghty that a rul^ 
of thb Court (houkl be madci that the phintiff may have Y\* 
berty to mfpeft the town^^books wherc^ the freedoms of the: 
faid J» and B. are inrolled^ and take copies of the fame, td 
be ufed at the trial of the caufe ; and the Court made a rule 
accordingly, Chief Juftice Reeve abfent } although it was ob^ 
je£ted that the plaintiff is no freeman, and ought not to be 
admitted to infpedl into the books of the Corporation to make 
evidence for his a^on ; nor is here any Affidavit, that the right 
of ele£tion was in the freemen* 

But it was anfwered, that the plaihtiff hath a right, by bc» 
ing the plaintiff iii the a£tion, to fee what relates to that fadH: 
on which the adion is grounded* 



Cafe 13 j. 



cninantdioii 
of debt on a 
jiidgnieiir» not- 
wiihfttBding a 
nrrit of error, if 
tbom is 00 baii 
in the original 
ndioni othcr- 
tirilc nou 
Prac. Reg. 57. 
Barnet,7i.S.C« 

(a) Prac. Reg. 



Co.i 



. 32. S. C4 
Say. 43. i6o, 
1 WilC no. 
Barnet^ 107. 



Wayman verf. Waymafl* In C* B. 

Q£RJBANT Cbappk moved for b^iL The cafe was, 
^ judgment was given for the plaintiff, who brings debt on 
that judgment; the defendant brings^errof (i) on the origin 
nal judgment, and puts in bail to the writ of error \ and 
moved that no bail being to the original aAion, bail might bo 
to the adion of debt on the judgment* Mr. Tovfn/end cited 
a cafe where Chief Juftice Eyre confulted Judge Tracy. 

(a) Jach/on and Duchof, Hil. 13 Geo, If bail be in the 
original action in cafe, and debt be brought on the judg- 
ment, no bail (hall be required *, but if there is no bail in tho 
original a£lion, but a writ of error be brought upon it, and 



(i) Ball is not requiiite upon bring- Out of the flat. % Jac, t. e. 8. which is 

ing a writ of error, apon a judgment in to be taken literally , and not to be ex- 

an a6lion of debc founded upon a prior tended by conftrudion. 3 Burr. I548* 

Judgment, becaufe it is ^jcafus omijfus i Bl. Rep. 506. S. C. 4 Burr. 2117. 



then 
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then debt is brought upori'the judgment, bail fliall be given in Ricbaidiom 
the a£lion of debt on the judgn^^t, notwithftanding fuch writ 
of error, (a) 



(2) In Kendal ▼. Carey » reported in caaie there has never been bail given in 

2BI. Rep. 768. there was a fimiliu' this Court - The ufage of the King's 

determination founded upon the an- Bench, I believe, is different ; bat I 

thority of the prefcnt cafe. And think this Court is right. Theft are 

GomU^ Jailice, is reported to fay, checks againft delay, and ought BOt (9 

** The reafoa of this practice is, be* be taken oE" 



Sa 



SSI 

Term. Sanft. Hill* 

ioCed.iL IhC.B. 

Cafe 23(J. Blacklock "Oerf. Marinei:. 

Where the nam* rnry tt I S was an adion of trefpafs for an affault and baN 

rsnudettfeonn X tery On the i ft of April \ die declaration charges ano^ 

h^^^% ther battery on the ad oi Aprils and a third battery by the 

^^^ a-'^^'it defendant on the 3d of April. 

Aali be helped ^ ^ ^ . 

■fur ft Terdifti Sapra, p< 150. tad the cafes theit cited. Infra, p. jof. 

The firft count was for a b/ttety by the dcfdxldant en John 
Blacklock \ the fecond and third counts were for a battery by 
the defendiilit on the faid Samtuly which waa the niime of the 
defendant inftead of the pbdntiflFi whofe tiame was Jobn\ 
tmd a verdift being given for the plaintiffi aild intire da- 
mages, Seijeaxlt Ejte tnoted in atreft of judgnient, becaufe 
in this cafe the |)laintiff recovers damages for the damages 
which the defendant received by the battery on hitnfelf • 

Serjeant Chappkk This is a mere miftake in the tlerk, and 
aided by the ftatute 16 and 17 Car» 2. rt 8. which helps all 
miftakes of the chriftian tind furname of the parties who are 
once rightly named before in the fame record, and here Johh 
Blacklock is named right in the firft count, and then when the 
fubfequcnt counts fay, that the faid defendant did aflauk and 
beat the faid Samuel Blacklock^ there beitig no fuch perfon 
named before, it appeal^ cticicntly that it was a mere mtf* 

take; 



XI5. 
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take; and may be compared to thecafesi where the plaintiff Bc-AdcwcKv. 

declares, that the defendant being indebted to the plaintiflF, 

^le faid plaintiflTdid promife to pay (o the defendant, or vice C 55^ ] 

vfr/a, which hav^ be^ al^r^ys helped aft^r verdi£t» 4 Mod, 

162. Refolved in the King's Bench between (fi) Sfaveley and W Supn, p. 

Palmer^ I3 fl^. 3. 

And of that opinion was thp Court, and j^dgme^t was giveq 
for the plaintiff*, 



l&Uzabeth^ Executrix of William Cartlitch, Cafeaa?, 
vej^. Sir John Eyles. . 

THIS was an zQlon ol AJftm^tU whereiq the plaintiiF Howfaranvq. 
declares, that the defendant, on the 27th of Novmber ^^"S^^ * 
1729. in confideration that the teftator at the defendant's r«- ^ bi«^ 
queft would give credit tq Thomas England for any quantity of 
fllver to work on at far as 300 or 400 /« value^ as the occa- . 
fions of the faid Thomas England (hould call for it, the faid 
teftator giving four or fix months credit for payment, pro^ 
mifed the teftator to be anfwerable to him for the credit of 
the faid Thomas England^ as far as the faid joo or 400 /, 

And avers^ that her teftatpr, relying pn the faid defendant^ 
undertaking, at divers times betweei^ the 27th pf Novembex' 
1729, and the i8th of January 1733, gave credit to Thomas 
England for fiWer to work on as his occafions called for it, 
to the value of 400 A and gave credit for payment, fometimeii 
for four, fometimes fipr fix months } and that on the i8th of 
yanuary 1 733, there was due to the teftator for fuch filter 
335/- 3 ^* 2</« which Thomas England hs^d not|^id^ and ya 
the defe^dan^ r9fi:|fed to nay t^ie £^nCn 

On Non Affumpjitj and ifiue joined, the caufe came to trial 
before Mr. Juftice Denton^ and to ptove the promife in thf 
declaration, a letter from Sir John Eyles was produced ii^ 

K3 4ff, 
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CA^TLif CM JUr. Tho. England, who delivers pu thisy is tt ftlverfmth^ 

nvhofe huftnefs is ettcreaftng beyfnd hisjlwh^ and he has •ceajionjor 
Jhme dredity being dbliged fometitnes U tvork his Jlock out before ht 
C 559 3 ^^^ &^ ^^^ money for the plate he makes. 1 have a very goci 
opinion of his honejly^ and UfOutd biemfwerahle myfelffor his cre- 
dit as far as 300 or 400/. If it be confjlent ^ih your buftnep 
U give him credit for any quantity of fiver to work upon to <that 
value y as his occaftons call for it (giving credit for four or ftx 
months payment) ; if this propofttion be at all agreeable, or can be 
madefoy I fball be willing to talk further withpu^ who am^ . 

&v, 

Tour humble fervant^ 

Jdih Eyfefc. 
Dire£led to Mr. Cartliici. 

On this letter William Cartlitch the tcftator intruftcd Th^ 
mas England from time to time with quantities of filver^ 
amounting in the whole to 1379/* for which he made Eng-- 
land debtor in his book, and England always gave his note for 
the (liver received, whereby he promifed to pay for it, nor wa» 
any time limited for payment, nor did it appear that Sir John 
£yles had notice that Cartlitch truftcd him at all, not did he 
countermand Cartlitch jFrom doing fo, 

Mr. Juftice Denton gave leave to move the Court upon this 
letter for their opinion, whether this letter was fufficient evi« 
dence of the promifc in the declaration attended with the 
above circumftances, which he faid was the whole of the evi-* 
dence given. 

Upon this evidence the Chief Juftice and I thought a new 
tn.'kl mi :ht not be improper, fincc this letter was indeed pro-i 
per evid' ncc to be given to a jury to induce a belief, that Sir 
yohn Eyles had undertaken according to the declaration^ 
and if it had been proved, that upon this letter Mr. Cartlitch 
had figniiicd to Sir John^ that he upon this encouragement 

would 
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wottW truft Ef^ani^ or that Sir John had any knowledge ^^J ^yj,";" 
that he did intruft him with filverj and he did not controul his 
doing fo, it might be fufficient fqr the jury to find for the 
plaintiff. 

But as the letter only imported, that he had an opinion of C 5^9 J 
the honefty of England^ and on that account', was inclined or 
diipofed to become anfwerable as far as 3 or 400 A if confift-* 
ent with his bufinefs to give fuch credit (for that is as much 
as the words can reafonably be ftrained to, it not being faid, 
/ will be anfwerahki but / Vfouldp or am inclined^ or minded to 
he Jo upon terms) and then going on to tell himi that if tht 
Propofition was agreeable^ or could be made Jo^ he wot^td talk far'- 
ther with him y it feems to be only a propofal or communi-r 
cJition, and not a pompleat agreementj but a proper evi* 
dence, which with other pircumftances cpncurring plight ho 
conclufive. 

And therefore if the defendant wa$ privy to the truft 
given, and did not controul 1X3 or was acquainted with the \tu 
tcr*s being delivered and accepted, it might be fit to charge the 
defendant. 

But it may be hard to charge him in cafe he had no notice, 
which by the Judge's report of the cafe did no( appear to havQ 
been given. 

That Cartlitch truftedhimupon the receipt of this letter doea 
not import any notice to Sir John Eyles, (or it appears not that 
he trufted him on Sir John's account, for the credit in hia 
books was given to En^land^ and h^ tool; not^s for the money 
from him, 

No mention at all is made that it was done on the defen? 
dam's account, and it is ufual evidence, when credit is given 
on another's account, to fee how the credit is lentered in thQ 
pljtintiPs books, 

K4 ft 
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Cabtlitch It i3 certain that A/TumtJit lies not upon mere commimiaM 

Nov, II. ^^"i ^ ^^^ ^^* ^* ^^ ^^ feems no more. 

It refers to a future treaty or parlance, and if that had been 
fo, the defendant might have been vigilant how Thcnuu Eng^ 
[ 561 } land went on in his tr&de, might have put a (top to the credit 
given whenever he faw caufe, or might have taken fecurity 
from him, which, having no notice of fuch tnift or dealing, ho 
could not do. 

But Juftjcc Denton and Forte/cm thought the letter itfelf 
contained a full promife from the defendant 'to pay what the 
tcftator credited him f«r not exceeding 3 or 400 /• that the 
words (would be) were the fame a$ nvill be^ and that the con* 
clufion of the letter was rather artful than a defign of fardier 
treaty % and therefore a new trial was denied (i )« 

(])" At i\r/^Pr/ir/ the plaiotifFhad nion ; and no rule being made, t)it 
verdict ; and on a a motion for a new plaintiff was at liberty to fign final 
trial, the Court were divided in c|>i- judgment.'* Sarnes, p. ^a^. 



Cafe 238- Leaver verf Witcher* Ixx C. B. 



Motion to pieai /^"T^ HIS was a motion to fet afidc a judgement: whicti 

iottb e 4cnied, | . J o ? »- 

liter - jud^m nt -^ was granted on payment of cofts^ a^hough the judg« 



Motion 

dottb c 

sftcr . 

that had been ^ f 

,egau,i,«b- mcnt vas regular. 

t«ined wu fet 

•fide po fpyiDeac of cofli. HariK i, ^53. Pric. JUg. S35. Co. 0. 1 39. S. C. 



It wa$ afterwards moved, that the defendant might hav^ 
liberty to plead the general ifluc, 9nd Jikcwife non ajfutn^it in* 
frafex anms^ 

But it was dented ; for when a judgment is regular, and 
fet fifule upon the entreaty of the defendant to let him in t<J 
try the mcriu of ^he caufe, it fliall be only atowed to plc;\d 
the general ifluc, and not the ftatute of limitations or 
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^cr defenfiye plea» that goes not to the merits of the 
caufe.(i) 



S6i 



(i) Where ^ pl^a of Jafiification 
was abfolncely neceflary to try the me- 
riis« and the plaintiff had not been de# 
layed of a trial, the Court have ad- 
mitted the defendant to make fuch de» 
fence, though the judgment fet afidf 
was regular* Co. G, 139, Barnes, 
953* It is faid in the report of this 
cafe in the PraBical Rigifln, that the 
Court determined, ** that for the fu- 
ture, when a judgment was ftt afide 
CD payv^ent of co&»» inftead of plead* 



ipg an ifluable plea, the rule fhould 
be to plead the general ilTue ;" which 
they declared was the old praflice of 
the Court. An adminiftrator, howe« 
ver, was permitted by the Court, in the 
cafe of Cru/i v. ff^iiii4tms, reported in 
Prac, Rtg^ p. 936. Barnes, 260. af- 
ter a regular judgment was fet afido 
upon payment of cods, to plead pitm 
lufmimjfravit generally, which was* 
looked upon as the general \S(^t^ 
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Termiho Paich. 

lo Ceo. U. In C. Bt 



Ctfe t29. Shelley vtr/. Wright. 

Tbecoimtf ^T^HIS was an a£bion of debt on a bond for 400 A 
i^Jii'Uu fttp- ^ wherein the plaihtifF declares, Middle/ex, to wi/, in 
funtL''*^"^ *^ margin i George Wright of Wtfttnififtcry Efq; otherwifc 
ratioa. galled George Wright of the parifh of St. John the Mvangelift^ 

1 C '^ * W^JlmnfleTf in the county of Middhfex^ was fummoned tQ 

anfwer Charles Shellf, E[<{\ in 9^ plea th^t be render him 

400/. (ic. 

The defendant after Ofer of the bond and conditioii 
(which was that the defendant give a true (tate of ail fees^ 
&r, received by him in the office of the plabtifl^ as auditor 
of the alienation office, and pay the ballance, istc.J prays^ 
judgment of the writ, for that in the writ and declaratioi^ 
there wants the addition of the county wher<; the defendaai 
is conyerfant* 

To which it wi^s demurred; (i) and it was argued thai} 
It was not fufficient within the ftatute, i if. 5. r, ;. to give 
the addition in the Alias diff. Refolved Cr^ Eliz* 198% 
^ Leon. 183. S. C« Mon 354, 



(1) In the report of this cafe in that it was not ofual to fet afide fuch 
J^#nf#/. it is faid that the plaintiiF pleas upon motion, but that the plain- 
moved to fet afide the plea» and ob. tiff might demur if he thought fit, aa 
tained a rale to (hew caufe which was was determined between Norris and 
difcharged* The Court obferving FricMd^ 

Scrjcwl 
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Serjcznt Siinner tor the plaintiff infifted^ Aftt Ac county S**tt*Y^ 
in the mArgin will fiipply the want of k in the declatatioft, 
and fo it was Iiolden in the cafe of Narrit v. Frimd Mkh. 
4 Geo. 2. The declaration was Roiertus Friend naper tk 
W:j1mwjlfr in Cbmitutu tuo ; there was a demurfcr lo thfc 
plea in abatement for the want of addition, as here, becaufe in [ ^63 ^ 
C^mitatu tuo refers to nothing, being uncertain ) but it wa4 ^ 
iiolden that the county being in the margin fupplied the 
omiifion, and that the words in Comitatu hto (hould be re^ 
jeded as infendble \ and by the courfe of the Court of 
Common Pleas the county in the margin is part of the 
declaration, though it be not holden fo in the King's Bench ; 
county in the margin fupplies the omiifion of it in the 
declaration. 

It is true in an indiAment the omiffion of the county is 
not helped by naming the county in the matgin, (2) 

And the opinion of the Court waSj That the |>lea was ill ; 
and a Re/pond. Ottfter was awarded. 

(2) ** Suff, in the margin, tfce in- few to the coanty in the 
didment fuppofing a fad done, apud margin." 2 Hale's^ P. C. 
8. tM com* frtediff is good, for ic re* p. \%o. 



Skip v«/ Hook. In a B. Inw. HU. Cafe 440. 
10 Geo. 2. Rot. 369. 



tU 



THIS was an aftion of AJfumpJtt on a promiflbry note In to ttfion 
by the defendant to pay William Welch or order 50/. Jl^t'eTi^iMi 
for value received j that miliam Welch indorfed it over to J^j^^j^^^^ 

the plaintiff, in confideration whcr-:if the defendant pro- not al'e'.e na- 

* tice to the 4a- . 

mifed to pay to the plaintiff, who, though often requeued, fendantoftha 
refufed, l^c. 

The defendant demurs, and (hews for canfe, that the 
declaration did not alledge notice to fb- (iff i-Hant of the 
indorfemem, and relied on a cafe in 8 Mod, .13* Lawrence 
(a) Sitid Jacohf where, after a verdift an.i jui^uhcnt i'or the (s) 1 Sir. 512^ 
plaintiff, the judgment wa« rcverfcd in en or for vhatcauf^. 

Scd 
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SKir «.H»o». Sfd non allocatur '^ for that cafe is mifreported, for Juftice 
Forte/cue produced the paper-book in that cafe, and faid it 
V^as Pa/cb. 8 Geo. and th^t the judgment was affirmed, 
and on the authority of that oafe, and on the reafon of th^ 
thing; for the defendant by his demurrer admits that ia 
confideratioq of the premifles, fviz.) the defendant's maldng 
the ipdorfeable note, and the indorfing it to the plaintifF^ 
the defendant afliuned to pay the money accor4ing to th< 
tenor of the note. 

Judgment wa$ given for the plainti^ by the whole 
Cpurt, 



I /^^ ^ Spinks wr/ Bird. In C. B. 

Cafe 241. ^ ^ 

&"i?rd"bj. npHERE was a judgment for the plaintiff; a Caff 
wntojertor. JL aJ Sati/ iffucs thereon againft the defendant, upon 
P«c.*IU|^^84, that Ca* Sa\ an exigent was taken out, tefted on the 7th 
^* ^ of February f then a writ of error was fued by the defendant, 

lifted on the $^ cS Febptary^ ^d s^o:^<4 ^^ ^^ ^^ ^.C 

February. 

Serjeant Chappie moved that the plaintiiF might proceed to 
outls^x^ \he defendant, notwithftandir^g the w;it of ^rroci 
as if debt be brought on a judgment, and then a writ of 
^Bon.HsV error is fued on the judgment, the Court will permit the 
plaintiff in that aftion of debt to proceed to judcment» 
though they will ftay execution. 

Serjeant Parker^ contra : The writ qf c^oi^ is o( itfclf a 
Sttperfedeas* 

It is true that it is no contempt till notice* but by ^akjng out 

the writ of error the Court is ftajed from proceeding ia 

{as Goab.s5o. the execution^ a H. j. 12. (a) % Cro. 342. GoS. 439. 

^ * I Fent^ 30. I Mod^ 28. The form of the writ of Superf^ 

fedeas in error (hews that an exigent is fuperfeded. Rafl. 

Rnt. 309. U pU 10. Of. Br. 378, %htS. Bk^ 293. Clrgl 
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And of that opinion wa« the^ Court, for the exigent is only 
to carry on the execution. 



Goodtitle vtff. firadburlie & al*. lil C. S. Cafe 2421 

THIS was an adion of ejeftment on the demife of ^^^L^^nf^ 
Ifaac Colfnan\ and on the general iflue pleaded a ij with his wife» 

fp^cial verdi£l was found to this efie£t x make a good te- 

nant to the pie- 

cipe* 

Richard Lowth feifed in fee^ cbnvey^ to RiAert Caiman and CruifconlUc. 
Mary his wife, and to the heirs of the body of Robert Colman *'^' 
on the' body of Mary his wife to be begotten, and for want 
of fuch ifTue, to the heirs of the furvivor. 

Bi^ iri indenture of leafe and rdleafc, Robert Gohnan without [ 565 3 
his wife, conveys to Edward Habcrfield and his heirs, « to 
.make him tenant to the precipe, on which a recovery w;as 
fufiered, and was declared to the ufe of Robert Colman and 
his heirs; Robert Colman dies without ifTue, his wife fur- 
vivee^ yhac Colman his foki and heir by a former wife, 
after the death of Mary his wife, claims as heir to Robert 
Colman, and brings his ejeAment againft thofe who claim as 
heir to Mary the wife, who was the furvivor* % 

Serjeant Eyre infifted, That this recovery was good to 
Veft the eftate in the hulband and his heirs, and prevent the 
taking of the heir of the furvivor. 

And this <le^nds tpOn this queftion, whether the hufband 
done couM make a good tenant to the precipe. * 

It 18 plain, if the hulband be feifed in the right of his wife^ 
ke by bargain and fale may make a good tenant to the 
pireeipe. 2 Rolh Mr. 394. 

If the huiband be jointenaiit with his wife and kvy a 
fine, that makes a good tenant to the precipe ; fo it was 
held In Cupledyke's cafe, 3 Co. 6» Mo. 2io. 2 RoL Abr% 

Serjeant 
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GoopTiTLtv, Seqeant Btlfidd^ eotara : I admit the cafet which fay a 
man feifed in right of his wife raay make a tenant to the 
precipe \ but here the hufband is not feifed in right of his 
wife, but both arc Equally feifed, for they take by entireties, 
tliepefovc in fuch a caf<; the hu{band alone cannot make a 
tenant to the precipe. 

And fo it was refohred in the cafe of Owen and Morgan^ 
3 Co. 6. Mo. 2IO. And this cafe is to the fame efftOt ii| 
the reaibn of it. 1 S^d^ 83. 3 Lev. 107, 108. 

So it was rcfplved m a Sa/h. 568. 

But it was adjoume4« 

[ 566 ] 

Cafe 243. Steward of Bury w/^ Rabutin Sheriff of 

Suffolk InCB. 

Tbefheri(F*t fXlHIS was a »cu>tion| ftating that the flieriff of SufJi 

ente^'ontt- X hath ufuaily appointed a deputy at BufjL in order 

TricIi. Pr. ^ teccive and xctuna writs, which th^ prefeat fiieriff »• 

C,P. 66. fufcstpdo. 

The rule was inlargcd to fliew caufe why he (hould not 

make a deputy in the town, purfuant to a rule of this Court, 

Mil. 14 {^ 1; Cor. 2« m^ 15 tf %6 C0r. 2. asd Trin. 
I Juc. X, 

The rule was inlarged to the firft day of next tcrmi 2r;/i» 
zo & Kf Ge0. a« Then the rule was diAJiargedf there 
being no caiufe in Court relating to ^is matter^ nor anf. 
complaint by the fuitor of the Court. 

Ordered, That for the future the fli^off'a deputy bp ciui 
tered on record* 
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Harvey wrf. Stokes. In C B. Cafe 144% 

THIS was afi aAum of debt on a repleYin bond) Thenifttinsr 
the defendant pleftds that flic did profecute the re- Ihl.^'^^i* 
plcvin with cfieav and the flierifF Was not damnified ; the "*' ■*?!!* 
plaintiff replies that the plaint w^s removed by Recofdari thougti • mif*. 
to the Common Fleas, where judgment was given for pi!m^«rt]«» 
Thomas J who was plaintiff in the fuit, and a return adjudged •^•^•^'^ 
pnut pit Record^ ^ and fo the (aid Rxbecca States did not 
profecute with efFe<^; neverthelefs the faid Thomas (who 
>ivas plaintiff in the adion) did not tetum the cattle, and 
this he is ready to certify; to which the defendant de- 
murredy and the plaintiff Joined* 

And for caufe of demurrer the defendant Qiewed that tlie 
plaintiff hath not verified his replication* 

This cafe Was argued feveral timesj and two obje£lions £ 567 1 
tnade. 

Firft, That that is fliewn for caufe of demurrer. 

Secondly, That no breach of condition appears ; for the 
condition is to profecute with effed, and if adjudged there 
fhould be a return, that (he would make return. 

Now though it be (hewn that Rebecca did not profecTM 
with effe£l; it is not (hewn that (he did not return th« 
cattle, but only diat Thomas ^ who was the plaintiff in the r 

{bit, did not ntum the cattle. 

So there is no breach at all of the condition appear* 
ing. 

And now Chief Juftice WllUs gave the opinion of the 
Court for the defendant, becaufe the plaintiff had afligned 
no breach, and the mlftake of the name of a third perfon ^P«* P•55^ 
ts not aided ot aniendable> though a mifnomer of the plain- 
tiff or defendant be fo. Brid^. loo. 2 Lev. 117. But 
tis to the word cettlfy inilead of verify^ the Court held it to 
W to the fame purpofcj and well enoughs 



f 



Term, Sanft, Trin. 

II Geo. II. taC.6. 

Cafe 245. Trevct verf Aiigiis^ 

intdcrdtM ^^T^HIS was an aaion of debt ott a bond, dated the 

to • bond, It la I 

Hoc MQtffMy to JL 4th of Juttif 1727* for 8o/« 

rcatc ciu boM» , 

After oyer of the bond and conditiotii Which was to fxf 
40/* and aoA on th« 25th of December then next, the de*- 
fendant pleads, that on the lath of March ^ 1 7^9* there 
being but 40/. due on the (aid bond, the plaindiF did co- 
venant, that if the defendant did pay %s. in the pound oil 
the 25th of December next for every 20/. dut to the plain- 
tiff from the defendants and fo at the fame rate for every 
greater or lefs fum than 20/. on or before the 25th of De* 
cember next, then the plaintiff (hould and would accept the 
fame compofition of 5/. for every 20/. in full difcharge of 
all fums of money as then were or on the faid 25th of 
December (hould be due from the defendant to the plain* 
tiff, and that on payment pf the faid fum of 5/, in the 
pound, or 5/. for every 20/« to the plaintiff, according to 
the intent of the faid deed, then the faid deed (hould be a 
releafe to the defendant, to be pleaded or ^iven in evi- 
dence. 

That on the 12th of March^ 1729. (he Was tiot in- 
debted more than 40/. and then (he tendered loA which 
Was 5 /» in the pounds which the plaintiff refufcd to ac<« 
cept« 



i 
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The plaintifF demurs, and (hews for caufc, that the defendant Trivet v. 

1/1 n*i« A.NCWi. 

did not fliew that the was Itill ready to pay. 

Serjeant Wright for the plaintifF infiftcd, that this was [ 569 ] 
no defeazance, but a covenant ; For, 

Firft, It has no relation to the money due upon the 
bond ; for although it faith by way of recital, or fuppofal 
rather, that money was due from the defendant to the 
plaiiitiff'ytand the defendant avers, that fhe was indebted by 
bond in 40/. and interefl:, and ail but 40/. was paid td 
the 1 2th of March f ^1^9* Y^^ ^^ words of the deed are> 
I'hat if the defendant pay 58* in the pound far every 20 s» 
due to the plaintiff from the defendant^ and fo at the fame rate 
for every greater or lefs fum than 20 s. on or before the *l^th 
of December, the plaintiff fhould and nvould accept the fame 
in difcharge of all fums as then nvereor on the 2$th j/* December 
fhould be due from the defendant to the plaintiff. 

So that the deed imports, that 5/. in the pound fliould 
be paid, not for the fum in the bond, but for whatever 
fum of money (hould be due to the plaintifF from the de- 
fendant on the 25th of December next. 

Secondly, It is to be areleafe on payment of the money; 
and though tender and refufal may be equivalent to pay- 
ment, and he covenants to accept this compofition, his non- 
acceptance is a breach of his covenant, but it becomes not a 
releafe till payment. 

Thirdly, She fhould have pleaded it with an Uncore prifl \ 
for although a tender of a^collateral fum being made, if it be 
refufed, need not be pleaded with an Uncore prifl\ yet 
when the payment is to be of a lefs fum in lieu of a greater, 
it ought to be fo pleaded. 

But it was recommended to the parties to agree this 
matter, it being hard, when a compofition was agreed to 
by the plaintiff, that he (hould come upon the dcfendanl for 
the whole debt* 

Vol. II. L And 
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Ttivif «r« And on tiie other fide it would be hard that (he piaihtiff* 

(hould lofe the ^s. ill th^ pound, which the defendant ten- 
dered, though ibe hath not brought the money into Court, 
if this be neceflary. 

But the pIuntiiT not complpng to any end, now the laft 
d^y of SnW/y Term, on the 2Xft of June^ 1738, the Chief 
Juftice delivered the opinion of the whole Court for the 
defendant ; and gave thb reafons in anfwer to the objedion 
made. 

Firft, This is a deJFeazance to this bond, and fiifficiently 
relates to it ; for it b not neceflary to recite the bond, any 
more than where a power of revocation is inferted in a 
deed ; a revocation by a fubfequent deed is go6d, though it 
dotti not recite or mention the powet, o^ in dire£l wordt 
refer to it* 10 Co* 143, 144. Scroofs cafe. 

They alfo held, that ft was not neceflary in this cafe to 
plead with an Uncore priftj or to bring the money into GbUrt. 
i Slww. S19. Co. Lit. 207. 9 Cp. 79. h. O-o. El. 755. Mok 36. 



Cafe 046* Madcm verf. Bingloe ^ Ux' tfT M\ In C B* 

Intr* Trin. i i Geo. 

AptpMflitjr T^HIS was an a£lioh of deSment on the demife of 
to be foM i« or. "^ J^f^^^ Marjh and John Amyas^ of a mefliiage, garden, 
Iwdi'hlSiJJir ^^'^c^^d* J0<> acres of land, and 100 of meadow, and 100 
^J^JWj^ of pafturc, in Woodrifing in the county of Notfia, mida on 
tlwftatiitt the 16th of Aprils 10 C«p* for fixtcen yc^rs. 
r. 4. % J,\, Abr. 616. pL %t, S. C. latn p. S68. 

At the affixes at Nomvichj on the ^6th of July laft, 
before Chief Juftice Raymond^ a fpecial verdidl was found 
tothiseflfba: 

John Bedell was feifcd in fee of the pfemiflbs in queftion 
Dtt the ift pf februaru 1707. and was a papift, and died 
fo feifcd on the 28th o^ Feknt^^ 1707. 

That 
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That George BeJeU hit brother and heir Wsis hofh^ 6ii Matlbm «i 
Uie ift ot Attgujly 1683. indwas under the a^e bf eighteen "'•*'"• 
years at the tihie o^ maluiig the a& for the further pre- 
venting the growth of popery^ ahd of the age of twenty- 
four years at the time of his brother^s death; on whofe 
death he entered into the preniifles as heir to. his brother, 
but was a papift, and continued fo to his death, ami 
never took the oaths^ nor fubfcribed the declaration, 30 

By will) dated ^e ptK o^ ^tip»ftj 1715. Gedrgt BeM 
Itevifes the lands and tenements in (queftion to John Marjh 
and ^thn Amjas and their heirs, to the ufe of thein and 
Iheir heirs, oh truft thit they in ^t fifft place, by anil 
out of th« rents and profits, or by mortgage or fale, IgU 
raifc money fufficient to pay all the debts he (hould owe 
mt his deceafe to John Marjh^ and all his other debts and 
legacies and funeral charges, and the charges in executing 
the tmfts ; then to pay 150/. a year to his fifter Elixabetb^ 
Wife of Jobn Mortem^ for her life ^ and 25/. a year a*picce 
to his fillers JfiMh and Alary for their lives ; and fubjcft 
to thefe trufts (hall permit Robert, fon of John MdHetn, to 
deceive the refidue of the profits of what remains unfold 
till the age of twenty-one, and then fliall Convey to Robert 
Msuiem aAd his heilrs; dnd died on the 19th of Augujl^ 

J7'5» 

That fott)r dkys before his death, M/tzabeth, wife of thd 
defendant John BiHgloe^ who was his fifter and next of kin> 
and a proteftant, entered and took pofleflion ; that after his 
death John Maffi and John Amjas the tfuftees entered, and 
demifed to the faid Robert Matietn the plaintiff for fixteen 
years, v^hom Jobh Bingloe and his wife oufted \ and upon 
this demife he brings his eje£bnenti 

The general queftion was. Whether George SeJill, being 
under eighteen at the time of the making of the ftatut^ 
1 1 & 12 W^. 3* r, 4* attaining afterwards his full age, and 
hot uking the oaths or qualifying himfelf as that ftatutd 
Itequires, could make the devife to thefe tzuftees who zit 

h 2 pn^ 



S7« 
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Matlbm V, protcftants, upon truft for payment of debts and legacies, and 
afterwards for Robert MatUm a proteftant. 

And as to that point it was argued by Serjeant Wright 
for the plaintiff, that a papift^ notwithftanding the ftatute 
It (^ 12 TiT. 3* is enabled to difpofe of his eftatc by 
will. 

Infra p. 67*. He hath the freehold in him, he is feifed, elfe he could 

not convey; and as he may convey by deed, fo he may 
likewife devife. 

It is true, if he devife to a papift, fuch devifee is difabled 
by that ftatute to take, for the devifee muft take by pur- 
chafe. 

So if he devife to proteftants in truft for papifts, or to 
raife money, or pay legacies, fuch truft or legacy would 
9 Jf*!j^*^'* be void j and that was the cafe of Roper and Ratcliff. 

And in -B^^ Term, on the 13th of -Way, 11 Geo. judg- 
. ment was given for the plaintiff by the whole Court. 

And Chief Juftice JVilles gave the rcafons of the judg- 
ment, vix. That though George Bedell was under eighteen 
at the time of the making of the ftatute ii tsT il WT. 3. 
yet after profefling himfelf a papift, and not taking the 
oathsy he is ' difqualified as well as other papifts; yet the 
difability incurred by this ftatute is very near the words in 
(#) St. I Jae. !• the ftatute i Jac. {a) which do not prevent his having or 
being feifed of the eftate, and confequently he may difpofe 
of it ; he may take any perfonal legacy or gift, fo that be 
cannot be refembled to a monk, i^c. He may bring wafte, 
nay he may take a real eftate fub modoy iic, he takes for the 
benefit of his proteftant heir till he conforms, and for the 
benefit of himfelf when he conforms. 

The inheritance muft be in fome body, it cannot be in 

the Kingi for it is given to another ; it cannot be to the 

next of kin, for he hath but the rents and profits ; it cannot 

(i) Svpri fi be in his heir, for nemo ejl hares viventis \ Thornby {b) and 
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Fleetwood on the ftat. i Jac. i. and Hob. 73. on the ftat, (a) Mathm v. 

3' y^f. I. fliew that they who were papifts were feifcd, not-r / > §► 1 

withftanding thofe ftatutes ; and claufes which give papifts i. c. 5« 
ai£lions of debt and wafte ftrengthen this conftruflion. 

Befides, it feems moft agreeable to the inteijt of the le- ' 

giflatoTSf which was to encourage the bringing papifts' eftates 
into the hands of proteftants, which is beft done if they may 
devife or convey to them. 

As to the trufts upon which this eftate is devifed, the 
annuities and legacies are all to proteftants, and the' re- 
mainder is to Robert Mailem a proteftant. 

But it ,was objeAed, that if a papift can devife his eftate 
to be fold for payment of debts, he may run in debt to 
papifts, and fo fell his eftate from his proteftant kin. 

But it is not found that any debts are due to a papift, 
and it fliall not be intended that they are fo; it will be 
time enough to confider thfs when it comes to be the 
cafe. 

But a papift may fell his eftate and give the money to 
papifts ; Why may he not devife it in order to pay what 
money he owes them ? 

Judgment was given for the plaintiff. 



Matravas verf. Adlam and Browiit In C. B. q^^^ ^ 

THIS was a Scire Facias againft the defendants on a u^sdre Facia 

recognizance of bail for Aaron Laws* wherein they **" * "f?*^"'". 

are bound to John Matravas the younger in 02/. on con- defendants de- 

dition, that if the faid John Matravas recover againft the it wa^ not fuffi. 

faid Aaron Lanvs^ and he did not pay, Cffr. they fhould that the plain/ 

render the defendant, or pay condemnation ; then alledges, ^^u!^^^^ 

that although the faid John Matravas the younger, by the ^^ J'y^ 

name of Matr avers ^ recovered judgment M. 10 Geo. 2. ^^^ nocaufeof 

againft the {zid Aaron Laws 80/. and 15/. 10/. cofts, and Barnet43i. 



L 3 had 
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•f^BAYAi ♦. had not been paid^ yet the d^endant« fed Qot rendered, bf^^ 
The defenda^ta d^mun 

( {74 ] ^"^ Serjeant J?^^A/ Inflfted, firft. That the bail was not 

liahloj^ becaufe |h^ re90gnizance is t9 ^^^^ Matraven tho 
younger, and there is no avermei^t, that the plaintiflF in tl^e 
f^^ioq, n^ed Jt^ Afatr^n^i^^ ^itho^t aidditioPi is the fame 
perfoQ, 

ScKTondlyi V there ws^ an ^mment^ k wo^ld not helpi 
fny more than if fdfvard fignt a bond^ and is fued by the 

Hf* ^ 549« name of Edmund^ yhich is his true name,^ to fay Edmttnd 
by name of Edward^ &r. became bound,| (fc* Cro. £1. 897^ 

ft) 0«db. %%%. ^ Cra. 640, («) iirf, 894, 895, 

<f^ miji 0llocfltur I for here ^s a fufficipnt aTcnnent, and i^ 
Is not like the cafes cited ^ tbfr^f^r^ judgment was |;ivcn 
for t^e plainti^^ 

Cafe 249, Morayla verf. Sloper & al*. In C. B. 

In}oftUyias ^nr^HIS was an a6iion of tre(Jpa(s for an a^ault, battery 
^fs of an ufe. ^ wA faUc imprifonment. 

vlof Cojittf 11 it 

^pMdTvjr f ihtwy that tlie fvecepc le^if^ w|s witkw Uw jorirdiaioa qf the Court. 1 li. R«y«^ 

The defcndwtf as to aU but the afiauk and fanprifonmg^ 
and dctaUiipg in fnfop twcnty-ci^ht day$, pleaded ^0% 
guilty. 

As la the aflkuky hnprifoniag and deumlng In prifbi^ 
twenty-eight days, the defendants plead> That the borough 
iADfvizet is an antiei\t bpfougbs >nd on the 9th of Mt^^ 
1735. at 4 coufi hplden ibr the (iud t^o^o^gh within tb^ 
jurifdiftipn of the faid bofough, before the Mayor, Recorderi^ 
and thre^ Cqupcillors of the faid borough, by virtue of kttera 
patent of King CborUi the St^condj dated the 5th of Jupe 
in the 15th jpear of his reigni Jams Batten levied a plaiot 
^gainft the plaintiff of a plea of trefpafs on the cafe^^ t/tk 
|u« 4y>)^|;? of 40 A and fp^j^ procefs \ au^ thereupon at 

th« 
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the fame pourt a precept iffucd to the bailiffs and fctjctnts *^»AT»>» ^• 

^t mace of the court, commanding tKem to take the plaun- 

tiff, and to have his body before the Mayor, Recorder, and 

three Councillors, at a court to l>e holden on Friday the 6th 

of June next; which precept on the 9th of May, 1735. 

;^fbrefaid, was by WiUiam Sa/mond, attorney of the phintiff r ..^ j 

James Batten in the faid fuit, and at the requeft of James 

Batten delivered to James Williams and James Parker, twa 

pi the defendants, who with the other defendant Robert 

Slefer, arretted the pkuntiff, and detained him for the faid 

twenty-eight days, till ac the court on the 6th of June foU 

lowing, holden before the Mayor and three Councillors by 

virtue of the faid letters patent, they fetyn^^d the pr^cej^t 

duly executed, which is the fame affault, btc. 

To which plea the plaintiff demurs, and the defendant^ 
join in demurrer. 

And for the plaintiff i( ws(2( infifted, t|iat this plea ia 
ill/ 

\ For fyfk, U doth not (hew, that the oiatter for which this, 

precept Mras levied was within the jurifdi£tion of the Court | 

^nd although the officer (i) may be excufed who is bound to 

obey the precept, although the matter be not alledged tQ 

be within the jurifdidHon, i Lev* 95. yet the plaintiff in thq. 

adion, ^nd Skfer who is a ftranger, ought to (hevf it. 

3 Lev. ao. 143. I Fltnt* 369. a Afnt. %9. {a) 19}. j^j , j^^^^ 

>93-. *• 6^ 
And if the plea is ill as to one defendant, it is fo to all, 

if the^ joifi ii\ pleaduvg i an4 fo it was bplden \a Vh^ cafe 

between Richard and Bowler, ^ W* fsf M% 

And by the Court the pl^a i^ ilj fpr ^\ caufe, and wa^ 
(o dei(^^ined \fi this ^urt 7f» 8 G(e.^ a. %nd in.^e qi(e,o{* 
Gwjnand fool^ 2 Lut. 1560. Ttijp V^^ ^^ 

(1) It w?^deten9iQie4 i^ ^^ ^f<^ ^f ^9^ srofe out of the jarifdi^n o£ 

^•ipnfen v. Sbtif reported* fmfra p. the Coon, b^ whofe f rQjcp(% \^ w.i^ 

i|3. That an officer was chargeable takeop 
(bc ^c efcape of a perfon. where the 
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Moravia v. pirft. That thc plaintiff might not know the extent of the 

jurifdiaion, but it is his default to fue where he knows not 
the jurifdiaion, when he may fue in courts above. 

Secondly, The defendant may plead to the jurifdidiion of 
the court, but that is not an adequate remedy, and then 
this plea is likewife ill, becaufe it does not appear that the 
[ 57^ ] Court of Devizes had jurifdidlion in perfonal aftions. And 
this is bad even in refpefk to the officer, for it muft have 
been (hewn that the juftice of the peace had authority in thc 
matter. 

Thirdly, There was a Capias^ although no fummons or 
precept, i Fent. 220. 

Judgment was given for the plaintiff. (2) 

(i) It is laid down in the cafe of iarifdiflion of the Coart, the defendant 

Tru/coii v. Carpenter reported in 1 Ld. in the inferior Court ought to plead 

Raym. 229. That neither the officer, it; and if he does not, the affair of 

nor the party are bound to take notice, the jurifdidion is over, and he (hall 

whether the caufe of adion arofe out not take advantage of it in any colla- 

of the jurifdidlion of the Court. For teral action againft the plaintiff, or 

if the caufe of action arofe out of the the officer who executes the procefs. 



Cafe 249, Reafon veff. Liflc. In C. B, 

inanaQionof /TnHIS was an aftion of debt on thc ftatute c -i^«/i. 

•Mrrt uf>on the I *' 

<*aiutc.5 Ann. X f. 14, on five fcvcral offences againft that ftatute. 

€.14. for keep- 
ing and ufiog a dog to kill the game, it is ncceflary to ibew what fort of dog it wai. 

The firft and fecond counts were. That the defendant 
ufed an engine called a gun. 

The third count was, That the defendant kept and ufed 
a dog to kill and deftroy the game, not being qualified by thc 
ftatutes of this realm fo to do. 

The fourth count was, that the defendant expofed to falc 
an hare, not being intitled to thc faid hare under any perlbn 
qualified to kill game. 

The 
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The fifth count was. That the defendant expofed a phea- Rt A«oit «. 

'^ ■ LtfLX. 

fant to fale, not being intitled under any perfon qualified to 
kiU game. 

After Nil debet pleaded, a verdift was found for the plain- 
tiff and damages. 

And now the defendant moved in arreft of judgment, and 
took feveral exceptions. 

Firft, That it does not appear on which count the damages 
are found. 

Sed non allocatur \ for it is frequent when feveral counts [ C77 1 
arc in a declaration, that damages are given more or lefs Suprap-524. 
than the fum in any one count, and yet holden well. 

Secondly, That the two firft counts are for keeping or 
ufing a gun, whereas a gun is not mentioned in the ftatute. 
Sed non allocatur ; for if he had been charged for ufing a gun 
to deftroy the game contrary to the form of the ftatute, 
this after a verdi£t had been fufficient ; for the ftatute faith, 
if any ufc tunnels or any other engine to deftroy the game ; 
and after a verdict for the plaintiff the Court muft intend, 
that the jury thought a gun an engine to deftroy the game ; g^ ^^ ^^ -^. 
and fo it was refolved in this Court between Blewtt qui tamj 5*5* 
sic. ver. Needs. 

But here the declaration faith that the defendant ufed a 
certain engine called a gun, which is not fo ftrong as the 
cafe of Blewit and Needs. 

Thirdly, The plaintiff does not alledge, that the defendant 
was not qualified by the lav/s of this realm, but that he 
was not qualified by the ftatutes of this realm, and a perfon 
may be qualified by law to Hunt, though not qualified by 
the ftatute law; which is in the negative, that not having 
fuch an eftate he ftiall not be qualified. « 

Sed non allocatur i for the words may well import as much 
as being unqualified, or not qualified. 

Fourthly, 



t 
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Kt Afoti «• Fourthly} That in the third count the plaintiflT dectares«' 

that the defendant kept and ufed a dog to kill the gamOf 
without faying what fort of a dog; it might bo a maftiff 
dog, or lap dog, which might chance to kill game; and 
the ftatute, 5 Annoj >• 14. upon which this ^Qiwri i^ found- 
ed, mendons only greyhounds, fetting dogs and lurchers. 

And therefore the a£lion for the penalty given by this ft%- 
tute ought to conform to it, and (hall nof he ext^ded by 
equity, being a penal law, 

[ 578 ] And though the ftatute 2^ bf 23 Car. 2. cap. 25. men- 

tions dogs generally, and that be oonfmned by dus ftak 
tute, yet it doth not give the penalty of 5/; to every thing 
forbidden by that ftatute, wherein the penalty is 20/; only. 
And of this opinion was the whole Court. 

Fifthly, It was excepted, that ttic two laft oount$ alledge 
^e hSts againft the form of the (latutes ; whereas therp is 
but one ftatufe againft exj^ing harcsj isfc. ip Uifi. 

But the Court took no regard to this exception, for the^ 
are feveral zGtt about hares, Vc. And the ftatute 9 Ann^^ 
c. 25. relates to this matter. But for the fourth exception 
the judgment was arrefted. f x) 

(1) In the cafe of H9$kir ▼. IfVjlr has not the word A«»W; aad the womIs 

(which was an adion of debt upon Bthir trngimu com tog after tumuh^ ^c 

the ftat. 8 Gdo^ i. c, 19. foi; afing a^ are. applicable only tQ inanimate things^ 

hound to deflroy game) after a yerdift And that, being a penal law» coqjd 

fer the plaintiff; tke' judgment 'was not (le extended. aStr. 1126. 
frrefted, bccaufp the ftat. 5 Amm. c. \\^ 



Cafe as<?- yawcct verf. Strickland fif a/*. In C B. Inty^ 
l^afcl^. 19 Geo. a^ ^ot. 383 and 384. 

jtithtofCrair ^"nr^HIS was an a£l\oQ of t^fpafs fpr chafing the plaifi* 
^^^t^"* ^ tiflF's cattle. ' 

^ Ttttkirf 

wUlBMhiaaer iJm lorA^ topffwoMBt ^ iacMuc^ (f he kiiQBi Mciiat Cfma«a Is^ thf tount^ 

Via 
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The d<;fcndant8 plead that the defendant StrUhland is j^^^^^^J^;;;-^ 
Jord of the manor of S, In whlqh are feveral large waftes | 
that he improved 700 acres of one of thefe waftes called 
Blev^Cafih Common^ leaving fufficient common for the te^ 
nants of the faid manor 5 that the plaintiff put his cattle 
nto the part fo inclqfed •, and ^^ they with ^ dog chafed 
theiQ om, which is the ffWe, ^^, 

The plaintiff replies. That he is tenant of the manor find 
hath right of common of pafture for all conmionable cattle 
levant and couchanc on his tenements there in the faid 
wa(le> and likewife the plaipti^ hatji coipnioa of Turbary 
}n the faid wafte^ fo that inclofure is unlawful, 

The defendants demur, and (hew for caufe, that die re« 
plication was double, and doth not dedj or confefs that 
fhere was fufficient common left. 

As to the caufes fliewn for demurrer, they are of no re* f 579 ] 
gard $ for the replication means not to inGft on double mat- 
ter ; but the mention of the right to common of paftvrc is to 
introduce th« claim of common of Turbary, whi^h is infift- 
cd on as an argument why fuch cpmpipQ of pafture is not 
^ithin the ftatute of {a) Merton^ ( x ) («) St.i 

So the whole queftion is, Whether a lord can Improve a 
common by virtue of the ftatute of Mtrton^ where a man has 
common of pafture and oommon of Turbary i^ the fame 
wafte? 

It k certain that common of Turbary or Fifchavy is i\o( 
vrithin the ftatute. a Ifffi* %^% 

But here the a£Uon is for chafing cattle put into the 
wafte to ttfe his common of pafture \ then ^though the fame 

(i) The following are the words lantam pafturam habeant, quantan^ 

f>f the iUtttte. . *• |ta provifqini eft ^ fn^ceric ad tenci^ieR^a (ua, et qacx^^ 

conceffam, qqod quicunque hujufmodi habeant iiberum ingrefifuxn ec cgreai/oi 

feo0ati affifam nove di^Teifine deferant de tenemrotis Tula uiljue ad pait^ran^ 

de communa pafture foe, et coram fii^Oi* tuoc iti^e ^ac conte^ti.'* 
ji^iciariii reconitani f^eri(| quo4 



Ite. V^^ 
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Tawcetv. plaintiff has common of Turbary, that will not hinder the 
lord's improvement, for they are diftinQ rights. And in HU. 
1 1 Geo. 2. judgment was given for the defendants by the whole 
Court. ^ 



Cafe 2JI. Pardo verf. Fuller. In C. B. 

In an ^aion on '^Hr^ HIS was an a£lion on a .promiflbry note againft the 
:.^"S?.h. '■' i^dorfcr. 

indorfer, there 

ovgbc to be evideAce of a demand upon the drawer, bat that is a fad to be left to the yaxj. 

At the trial before Chief Juftice JVilUs at Guildhall It wat 
doubted, whether the plaintiff ought not to prove a demand 
upon the drawer before the adion was brought ; the matter 
of proof was left to th^ jury^ whether a demand was made, 
or not. 

r^gQ-i On a motion for a new trial, Judge Forte/cue mentioned 

the cafe of Davies and Maforiy i Geo. 2. in the court of Com- 
mon Pleas, wherein it was agreed by the Court, that there 
ought to be a demand upon the drawer, for the indorfer un* 
dertook conditionally only if the drawer did not pay. 

Indeed if a note be forged, Chief Juflice HoU held the in- 
dorfer liable, though no demand. 

And indeed no demand can be^ for when a note is forged 
there is no drawer. 

So on a note payable to a man or bearer, no demand need 
be from him to whom it is made payable. 

V 

But a new trial was denied, for the evidence of die demand 
was left to the jury, who were the proper judges of that faA^ 
and knew beft the courfe of dealing, (i } 



(i) It is determined. In the cafe of p. 669. which examines and reconciles 
HrfliH V. JdBm/oUf reported iu 2 Burr, the authorities upon the fubje£t> " that 

to 
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Anonymous. 



Cafe 251. 



rr^ HIS was a motion to amend the declaration deEvered, pr^Ltuibi 

inftead ofVice' 
eomitibm Lvad* 
pr^tetptMut Kfpbtt 
WM hoUen amendable after Terdi£t faraea 484. S. C« 



X and the award of the Court thereon. 



Lmd. was in the margin, the faft was laid at Tame in the 
county of Oxfirdy but the award of the Venire was to the flie- 
riflFs, and went to the IhcrifFof Oxford^ and was tried by a 
jury of the county of Oxford \ and after a verdifl: it was in- 
(ifted that this was a mif-trlal; for being laid in London (for 
London is in the margin) and the award of a Venire being to 
the fherifFs, there being but One (heriff unlefs in London, it 

mud 



to entitle the indorfee of an inland bill 
of exchange to bring an aflion again H 
•the indorfer, apon failure of payment 
of the drawer, it is m/ neceflary to 
make any demand of, or enquiry af< 
tcr, the firft drawer.^' This point had 
been laid down diiFerently in different 
books, owing to the dra*werof a bill of 
exchange being confounded with the 
muker of a promiiTory note. Vide 
I Ld. Raym. 443. Caf. Temp. Hardw. 
p. 32a. 2 Burr. 677. The dilHnc- 
tion fubfifting between them is thus 
clearly and fatisfadlorily laid down by 
Lord Mansfield, by whom the law upon 
the fa bjeA now feems to be iettled. 
•• The law is cxadlly the fame, and 
fully fettled upon the analogy of pro- 
mijfory notes -to bills t)f exchange; 
which is very clear when the point of 
ftftmblance is once fixed. While a 
promiHory note continues in its origi- 
nal (hape of a promife from one man 
to pay to another, it bears no fimilitudc 
to a bill of exchange. When it is /«- 
dorfed, the rejemhlance begins ; for thin 
it is an order by the indorfer, upon the 
maktr of the note, {his debtor by the 
note) to pay to the indofte. This is 
the very definition of a bill of tic- 



change. The indorfcr is the drawer ; 
the maker of the note is the acceptor;, 
and the indorfce is the perfon to whon 
it is made payable. The iridorfer on- 
ly undertakes, in cafe the mak6r of the 
note does not pay. The indorfce it 
bound to apply to the maker of the note; 
he takes it upon that - conditio^ ; and 
therefore muft, in all cafes, know who 
he is, and where he lives ; and if, after 
the note becomes payable, he is guilty 
of a negledt, and the maker becomes 
infolvent, he lofes the money, and can- 
not come upcMi the indorfer . at all. 
Therefore, before the indorfee of a pro^ 
rjiiffory note brings an adiion againft the 
indor/er, he muft fhew a demand, or 
due diligence to get the money from 
the maker of the note ; juft as the per- 
fon to whom tiie bill of exchange is 
made payable muft (hew a demand, or 
due diligence to get the money from 
the acceptor t before he brings an aftion 
againft the draiuer^^* 2 Uurr, p. 676. 
This point rcfpefling the indorfce 
of a promifTory note received a fimilar 
determination in the cafe of SjderLottom 
verf. Smith* i Str. p. 649. and in 
the cafe of Collins v. Butler^ 2 Sir. p« 
1087. 
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AMdiiYaMfffc-RXjaft ht intended to the fh/tviSs o£ Loft^, and then ihe (httiff 
of Orford had no authority to return the jurjr. 

But by the Court the award Was amended, for by the ftatute 
t H. 6. r. I jf. i letter too little dr too ftiuch is lunendabl^ 
and an award of the Court miy be amehded. 

£ 561 3 SoFifivmUi Land. PrMtpiinuj iiki fin&tzd of f^eco$nUiturLM 
'Pr^tqfimus votii, was amendedt 



Cafe 25%. Creen and Bridget his Wife, Relid of Tho* 
mas Dobfon, verf Roe. In C B. 

ka'^inr theses T^ dowet, the defendant ph^H that Tio^ TSAfim wu 
^S^Mo**^ 1 feifcdiil fee, ana madcalcafeto >ta.C««i>, butdid not 
bt reetivcd after (hew when feifed in fee, or that the term was afligned to him ; 

pita and judg • 

: fo tb« de- fo it might be after coverture* 



VidciLd. After judgment for the dismandant, ^tlhn Qwdtei claiming 

Ea|rBi.it93. by leafe for years ftom nomas D^on^ father of the deman<» 
dantf ptayed td be teceived. 

Seijeant PAme infifted, that judgment ifor {eifm oufted the 
IcfleCy and he cotild not falfify the judgment till aided by the 
(li) St. Iliirv Astute of GU. i. tik {a) which eitended only to fecovery Mf 
4 €* IK default on colhifion. 

But this was helped generally by die (Ut. at H. 8. r« 15. 
VUi Cn. £l. 564. Ifoy, 65. S. C. 3 Leon 168. Winch 864 
t LiOfi Pma. Rig. 66f^ Termor was recoiTed* i Soli* 
29 r. 

The writ of fetfin requires diblirery nf aausl ^fle Adni fe 
doeriivery, and confequently the leflee will be oufted. 

Serjeant Pn^f r^Rtf»v. Ftrft, This is not a cafe within the 
ftatute of Gh. 1 1. which extends only where judgment is by 
default, or on rendcti or Ituni dejire^ % bffi. 323, and not t« 
(mtpleaden 

1 tlictt 
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Then the ftatute 21 H. i. r» 15. only enables the termor ORttii ^. 
to falfifj^ as leflee for life might after judgment, which fliewa 
that It m«ff Be after judgment ; and tenant for life after reco^ 
Tery may falfify by entry, by adion, or by writ of difceiti 
jR N. B. j)7. ^. 

Secondly, the ftat, 2X H.%. c. 15. enables to ialfity only [ 582 j. 
after judgment } the cafes Cro. Elix. &c. were on judgments 
by default, which was by virtue of ftat. Gh. x i . 

Thirdly, Thisis adilatoryplea, 1 Tnfi. 322. and therefore not 
\o be IrecdTed by the ftatute 4 {^ 5 ^9ln. c» 16. /id. It is 
in the nature of a plea aftek* Darrein contiHuancij and a par^y BaiL Ki. Pri. 
can haye but one fuch. *'•• 

Fourthly, The plea ought not to be received without an Af- 
fidavit to verify it \ for tenant in dower cannot counterplead, 
nor can he fhew leflee ^aid. 2 Rol, Ah. 444./ 6, 7. 

The Court, No receipt could be by common law ; by the 
ftat. Glc. receipt of leflee is allowed only on judgment by 
default i but here was a plea, and judgment for the de- 
mandant, only ftaid by the Court till this matter was conC- 
deredk 

By the ftat. 21 H. 8. r. !{• the remedy given is after 
judgment, and the termor is enabled to falfify, as leflee could 
do fo, which Was not by receipt, for he might falfify the re^ 
cotery. 

But this IS not properiy a dilatory plea ; fo the leflee watf 
Aot admitted to be rcceivedt 
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Cafe 254. Cockerel verf^ Armftrong &f aL In C* B. 

ir^nd**or* ^T^HIS was an aSion of trefpafs for taking and im^ 
claimed ooi of A pounding a gelding at Scarborough^ 

cannot reply de 

imjmriajua ^opria, bot ought to tnverfe the right. 



^ The defendants plead, that the place where the gelding was 
tak^n is called JVeapnefsj containing 1000 acres in Scarho- 
rough, of which the bailiff and burgefles of Scarborough were 
feifed in fee, and that the defendants as their fervants, and hj 
their command, took the cattle damage-feafant. 

To which the plaintiff replies de injuria fua propria gene- 
rally. 

To which the defendants demur, and (hew for caufe, that 
the plaintiff did not traverfe. 

And judgment was given for the defendants* 

Firft, Becaufe fcveral things arc put In ifluc; which is % 
reafonin Crogate^s cafe, 8 Co. 67. b. 

oiaBefidl. ift«. Secondly, Becaufe where intereft is in land, or claimed out 
Cro. Eli». 539. Qf ijj^j^ ^c plaintiff cannot reply de injuria fud propria, (i ) 

Cro. Jtc. 115. 

599. 1 Lev. 307* % Stood. 294.. S. C. % Show. 310. i Ld. Raym. 640. 1 Ld. Raytn. t4S3. 



(I) The prefent cafe falls not only another, claims any intereft in the land, 

within the reafon, but within the, or any common, or rent going oat of 

words of Crogate*s cafe ; where *' it the land, or any way or paffage upon 

was refolved, that when the defendant the land, &c. there i/e injuria Jma pro» 

in his own right, or as a fervant to prid generally is no plea. % C^. 67. 
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Sir Archibald Grant verf. J. Gordon Armiger. Cafe 255. 
In Scacc. Hil. 8 Geo. IL Rot — 

THIS vras an a£lion of debt on a bond dated the nth Defendant bdne 
oiNwemher 1730. in the penalty of 12,000/. ; the de- ''^^^^^\ltl 
iendant after oyer of the bond and condition, Which was to ^"T ^^ P^'C 

' ' and plaintiff be- 

pay6963/. 3/, 3^. on the 15th oi May next, pleads, that >n| indebted to 

before the making of the faid writing, viz. on the nth of No^ 500/. it wat 

vemher 1730. WUliam Gordon, Bart, was indebt^ to the "3^^^^^,^ 

plaintifFin the fum of 6961/. 3/. 3^. and Sir Archibald confideratipn 

^ t ..«, .,* plaiptiff would 

Grant the plamtifFwaa indebted to the faid Sir William Gor~ forbear and give 
<fcif (co-obligor in the faid bond with the defendant, who was foriiJ^j^i. 
hisfon) in the fum of 500/. received to his ufe; and being f°[,J^"^"de! 
to indebted eodem die it was corruptly agreed contrary to the fendaat would 
ftatute (a) of ttfury, that the plaintiff ihould forbear and give and dircharg* 
day of payment for the faid 6963/, 3 j. 3 J. till the 15th of T^'courtdi. 
ikfiiy following 1 73 1 J and that for fuch forbearance the plain- «ennined that it 
tiff, without any payment, fatisia£^ion or account, fhould have riout contra^ 
and retain to his own ufe the faid 500/. then due, and Sir ilcAe.""* 
WiBiam (hould difcharge him thereof; and for fecuring pay- 
ment of the faid 6^611. 3/. 3 J. Sir William and the de- 
fendant fhould give the faid bond ; and that in purfuance of 
fuch corrupt agreement the plaintiff gave day for payment 
of the 6963/. 3^. 3^ till the i5thof -Miy, and Sir William [584] 
and his fon the defendant did execute the faid bond, and Sir 
William difcharged the 500/. giving a receipt acknowledging 
the payment of it, and difcharging him from it, which with- 
out any payment, fatisfa£Hon or account, the plaintiff ftill tc- 
tains to his own ufe, which fum of 500/. exceeds the x:ate 
ol 5 /. per cent, per ann. 

The plaintiff by his replication travcrfes the corrupt agree- 
ment, andiffue is joined thereon ; and at a trial before Chief 
Baron Reynolds, on the 27th of January 173 — . the jury 
found fpecially, that before the making of the (aid ^Titing, 
«r«. on the nth of November 1730, Sir WUHam was in- 

VoL. II. IVt dcbtdd 



5*4 ^ Term. Sand. Trin. 1 1 Geo. IL 

^0 "pojI!' ^^^^ ^ *^ plaintiff in 6963 /• 3/, 31/. and the plaintiff to 
him in 500/. for money received to his ufe ; and being fo 
indebted, it was agreed between the plaintiff and Sir Wll-' 
iiamy that the plaintiff fhould give day for payment of the 
faid 6963 L 3 /• 31/. till the 15th of May next, and for for- 
bearing the faid fum for the time, and till the day laft men- 
tioned, the plaintiff, without payment, fatisfaAion or account, 
(hould have and retain the faid 500 /• to his own ufe, and Sir 
William (hould difcharge him from it ; and that for fecuring 
the faid 6963 /. 3 /• 3 J. Sir William and the defendant (hould 
give a bond in the penalty of r 2,000/. with a condition utfupra^ 
and at the fame time Sir William (hould affign tq the plain- 
tiff a mortgage of lands in Kenty and two Scotch bonds, as a 
farther collateral fecurity for the fame fum; that in perform- 
ance of the faid agreement the plaintiff gave fuch day of pay- 
ment, and retained to his own ufe the faid 500 /• and with- 
out payment, and the faid Sir William difcharged him of it, 
and gave him a receipt for it ; and for fecuring the 6963 /• 3 /• 
3^. Sir William and the defendant executed the writing in 
the declaration, and Sir William a(&gned the faid mortgage and 
two Scotch bonds as a farther collateral fecurity, and that the 
faid 500/. is above the rate of $L per cent per annum ; but 
whether on the faid matter it was corrnpdy agreed prout^ they 
referve to the Court, Uc. 

r ^g . 1 Upon this fpecial verdiA % it was infifted that this verdiA 

was for the plaintiff. For> 

Firft, The jury do not find the fame contra£l which was 
pleaded. 

Secondly, The contract as found is not ufurious. 

As to the firft point, it was argued, that the contra£l found 
is variant from the contrad pleaded, which faith, that the de- 
fendant in performance of his corrupt agreement agreed to 
give the bond on which the aAion is brought \ the jury find, 
that he agreed to give chat and three other fecurities, v«. an 
affignment of a mortgage and two Scatch bonds. The contra^ 

is 
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18 indre, and the .whole ought to have been flicwn, that the Ciaht«w 

CoMDON* 

Court may judge of it, and that a recovery or bar in this ac- 
tion may be pleaded to another a£lion which may be brought on 
the bonds affigned* 

If the plaintiff declares in debt on qontrad for tlie fale of a 
Korfe for 40/. and the jury find that the comra£l was for the 
fale of two horfes for 40/. it is a different contra£l. 2 Rol* 
Abr. 702. So in debt for ao/. if the jury find debt for 40/. 
or two\ marks. 2 RoU Abr. 702. So in AJfumfftt for two 
things* if the jury find the undertaking was only to do one of 
them. 2. Rd. 703. So if an ufur^ous coiitradl is pleaded 
with one, and the jury fitid diat h Was entered into with two^ to 
which it was anfwered, Modo tsf forma goes to the fubilance of 
the plea only. Co. Liu 281. 

As to the fecond point ; it was infifted that the contrafl 
found is not ufurious } for firft, it i3 tiot found for what tim^ 
the forbearance w^, but only till the 1 5th of May ; and 
though the agreement is made on the i ith of November ^ yet 
the money being due before, it might be from a diftant time 
before the time alledged ; being after a verdifl does not af« 
certain any thing. 

If an agreement appears not to the Court ufurious, the Court [ 586 ] 
will not conftrue it to be fuch. 2 Cro. 507. a few. S91. 

If by miftdce the money is agreed to be paid the day after, 
it (hall not be void, a Cri^* 6^^. Cro. Gar. 50X. i Sid% 
285. Vide 3 Mod. 35. 

It is but difcharging a debt, which is a chofe in action, and 
might never be j^aid ; aild the ftatute faith, referving or tak^- 
ing above 5/. per cent.\ here is no loan, alid ttiere is a differ* 
ence between intereffi lucri^ and interejfe damni. Vide \ Lui. 
274. Comb. 133. I Sid. 421. And afterwards in Trinity 
Term 1738. Reynolds Chief Baron, Carter and Forte/cue 
Barons, contra Thom/on Baron gave Judgment for the plain- 
tiff*. , . 
M 2 
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Before the Commencement of this Term^ on the 
Seventh Bay of July^ A. D. 1738. I received 
Letters Patent from the King appointing me 
Chief Baron of the Exchequer^ 



Cafe 256. 



Where there it 
a Angle witnefs 
afaioft the de-. 
Ibndant*! oath, 
thif if not ftfffi- 
cient efidence 
lor a decree. 



Speed, and Sarah his Wife, Adminiftratrix of 
Anderfon her former Hufband, verf Martin. 
In Scacc. 

THIS was a bill to have a note of 30/. given by An^ 
derfon to the defendant, delivered up, and an injundion 
to flop the defendant's proceeding at law, and in the Spiritual 
Court. 

The cafe was this : 

Anderfon the inteftate borrowed of the defendant at fevc* 
ral times 70/. for which he gave a note for 40/. dated 10 
May 1732. and a note for. 30/. dated in Maj 1735- O** 
the 23rd of July 173^. an account was fettled, and 2o£ 
having been before paid and indorfed on the 30/. note, the 
plaintiffs inGfl: that Anderfon then paid 5 ; /. more, in full of 
principal and intereft on both notes, and the 40 /. note was 
delivered up, and the defendant not having the 30/. note then 
with him, he promifed to deliver it as foon as it was found, 
and gave a receipt for 55 /. in full of both notes, and all de- 
mands. But Afuierfon djing on the 20th of July following, 

the 
2 
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ihc defendant puts the 30/. note in fuit» and then (lopping 
that fuit proceeds in the Spiritual Court to obtain adminiltra- 
don as principal creditor. 

By his anfwer the defendant fwears that on the 23d of 
yuly he received only 44/. in fatisfaftion of the 40/. note 
and interefti which was delivered up ; and proves by one wit- 
TietsthztJnder/on faid a few days before his death, that 1 lA 
or I a/« was (till due to him \ on which it was infilled for the 
defendant, that the plaintifPs bill ought to be difmiiTedi fince 
the defendant had denied the equity of the bill, and the plain- 
tiff had not proved the payment of 55 /• fave by one wit- 
nefsy his fervant, who fwore that he faw the 55 /• paid, 
and the receipt produced was read over to him, and he fet his 
mark to it. And one witnefs is not fufficient to found a de- 
cree againft the defendant's oath. 

It was in(i(led for the plaintiff, that the bill was proper 
iince the defendant was vexatious, having begun a fuit ou 
which the matter might be tried, and then fuing in the Eccle- 
(iaftical Court ; and bills for peace were ufual, and to have 
bonds or notes delivered up that were fatisfied ; and here be- 
fides the one witnefs who is pofitive, there is the defendant's 
receipt under his hand, which he denies only as he remem- 
bers and oelieves ; and as to Anderfoti^ declaring that 1 1 
or 12/. Was due, we can prove his declaration to the con- 
trary. 

Per Cur. Anderfonh declaring he owed nothing is no evi- 
dence, for he cannot take advantage of his own declaration j 
and one declaration that he did owe money, is of more avail 
than twenty declarations to the contrary ; that the bill was 
not improper, (ince the defendant would not proceed in the 
zQCixm wherein the fa63: might be tried, but affeAed to get the 
adminiftration tohimfelf. Let therefore the bill be retained \ 
but in cafe the defendant is willing to try whether the 10/. 
is due, or not, he (hall have liberty to do it, fince there is but 
one witnefs in effe£l agaihd his oath •, he is pofitive that Jn* 
ierfin paid but 44/. the witnefs is as pofitive that he paid 

M3 S5/- 
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SrEip tf. ^K^L Let thjit be tried before the end of next term, and the 
bill retained till that time, and in the* mean time an injundioo 
to ftop the proceedings at law and in the Ecclefiaftical Court. 

Prec.i11Cb.T9. ^He ^ Fern* 283^ CbriJTs College in Cambridge verfus WiJU 

1 Vera, lyh drington ; on an hearing on the 25th of February it^2. bc- 

sC^vCaf. 8. fore Raivlin/on wd Hutciins, Lords CommiflioHcrs, the caufe 

' '^^* was referred to an account, and as to one article of the account 

there was but one witnefs againft the defendant's oatk« Et 

per cur. It was not fufficient evidence to decree agaixift the 

defendant. And the plainti£F having had the benefit of a 

difcovery on the defendant's oath, we will not fend it to be 

tried at law, where one witnefs is fufficient^ though infifted 

on by the defendant's counfel that it might be tried at 

law. ( I ) 

Note. This was only in refpeft to one article on the ac- 
count before the Mafter ; and the plaintiff h^d before the be« 
nefit of the decree, an account and difcovery from the de^ 
fendant. 

( Tn the cafe of fFahon vcrC Hobbs, dence againft the defendant will hold ] 

reported in 2 jitk, \ 9. it is laid down bat where there are a great many cod- 

|)iat •' Where there is a fingle depofi- curring circumftances that ftrcngthca 

tion only, againft the oath of a dcfen- and fupport the dcpofition of this wit- 

dant in his anfwer, and the fa6ls de- jiefs, it does not come within the afore- 

nicd in the anfwer are equally (Irong picntioncd rule." The fame point 

with thofc thal^ are affirmed by the de- \vas determined in the cafe of Jam/on 

pofition, there the rule^ that you can ycrf, Rany. zJtk, 140. and in thecaft 

have no decree upon fuch iingic cvi- of Only verf. ^o/irr^ 3 Atk, 408. 



^afe 257. Harrifbn verf. Ridley 6f al. In Scace. 

4 iVkf, 173'?. 

A bill of revivor 'T^ HIS was a bill of revivor by the plaintiff, affignee of 

•ffitnce. ^*" A the Clerk of the Peace, to whom the efFefts of one 

|^^*^'-3'P'- Bo^vman^ difcharged as an infolvent debtor by virtue of- the 

I Vera. 183. ftatute of 2 Geo. 2. c. 22. were afligned and transferred for 

the benefit of his creditors ; Bowman had exhibited his bill in 

this Court to be relieved againft fecuritics entered into by him 

to the defendants; and the defendants having anfwered, 

jBft%um(in^ 
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Bowman^ who was a prtfoneri was dllcharged by virtue of the Ha« •»•<>» «. 

ftatute for relieving infolvent debtors, and all his effefis, pur- 

fuant to the direflion of the aA of parliamenti transferred to 

the Clerk of the Peace for the county of MiddJefex, who made 

an ai&gnment of them to the plaintiff, who thereupon brought 

a bill of revivor to revive the proceedings in the original fuit 

brought by B$wman\ and the defendants, as to fo much of 

the faid bill as defired to revive thefe prpceedings, demurred } 

and it was infilled for the defendant that the plaintiff could 

not revive, there being no privity between Bowman and him, 

and it was the conftant courfe that the affignet or devifee f ^^q -1 

could not revive, but muft proceed by originaSl bill, which was 

indeed in the nature of a bill of revivor. It is* plain that he 

could not do fo, unlefs he could do it by virtue of the ftatute ; 

but the ftatute,/ 9. vefted the property of Bcwman*s effe£ls as 

fully as in the aflignees of a commiflion. of bankrupts. But 

the affignees of a commiffion of bankrupts could not bring a 

bill of revivor, but muft fue by an original bill, which was 

daily experience. And of that opinion was the Courts and 

the demurrer allowed. 

It was likewife obje£ked againft the bill of revivor, becaufe 
fuch bill can only revive the former proceeding \ but here 
was new matter of faft, which required a new anfwer and 
examination, knd therefore It was improper to have it inferted 
in a bill of revivor. But as to this the Court gave no opinion ; 
and poflibly if the plaintiff is entitled to have a bill of revivor, 
it will be neceffary that he ftiould infert fo much new matter 
as is needful to (hew how he comes intitled to revive. 



M4 
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Cafe 258. Jofeph Milles vcrf. Mat. Davies, Evan Watts, 
and Selby Price, alias Rees. In Scacc. 

The fliefiir may HT^ HIS was an a£lion of trefpafs for taking two buIloclB8» 
ffit^r* ^ {f^r. of the plaintiff. The defendant, as to all but the 
Jhl^'^ro' ^r^^i ^^'^^"S ^ *^ f^d bullocks, pleads Not Guilty 5 and as to the 
thegKHittobe taking of them he juftifies, for that before the taking, the 
in replevin?^' Other defendant Evan Watts came before him, then iheriff 
Com. Radnor y and made his complaint againft the plaintiff in a 
plea of taking and unjuftly detaining the cattle, and found 
pledges to profecute the faid plaint, and to return the cattle if 
a return (hould be adjudged, and prayed a warrant to repkiry 
the fame. Whereupon he made his precept to the other de« 
fendant, &dby Pricey his fpecial bailiff, to replevy the fame } 
and an attachment to the plaintiff to appear at the next Coun- 
ty Court to anfwer the faid Evan Watts in thjs faid plea. 
Which precept, before the retufn and before the taking, he de- 
livered to the faid S, Price^ who by virtue of it, at the time 
and place mentioned in the declaration, took the cattle, and 
[59' ] ^^ plaintiff not claiHilng property, delivered them to the de- 
fendant, and fummoned the plaintiff to appear at the next 
County Court, to anfwer Watts in the faid plea, for taking and 
diftraining his cattle, and then returned hia precept executed 
as aforefaid j he being fheriff at the takuig and at the return 
of the precept •, which is the fame taking, tfr. 

The defendant Evan Watts pleads Not Guilty generally. 

The defendant Selby Price, as to all but the taking, pleads 
Not Guilty, and as to that juftifies by virtue of the precept ut 
fr/pra. 

The plaintiff demurs to both pleas, and (hews for caufe. 
That the defendants do not alledge that the cattle were the pro- 
per cattle of the faid Evan WaUs, or that he claimed property 
or title to them, or that tliey were in his poffeffion, or (hewn 
by him to the fheriff or bailiff, or were diftrained by the plain- 
tiff out of his pofleffion. 

Secondlyj 
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Secondly, That the pica doth not mention what pledgee q"*^'* ?: 
hj name were found. Othcxi. 

Thirdly, That it id not alledged that Ae plaintiff had no- 
tice of the plaint or replevin. 

Fourthly, That the plea amounts to the .general ifiiie. 

The- defendants join in demurrer. 

As to the firft caufe of demurrer; the defendants, who 
jaftify, are officers, who cannot know in whom the property 
of the cattle is. By the ftat. Marl. 52 Hfn. 3.^r. 21. Sm 
averia capianf vicecomes poft querimoniam Jibi fa^, ddiherare 
poffet ; and therefore it is agreed, that it becomes the flieriff*s 
duty upon fuch complaint, by parol, or by precept to his 
bailiff, to replevy them. Per Lift. 9 Ed. 4. 48. b. F. N. Bm 
69. E. 2 Ifjft. 139. And fuch precept may be given before 
any county-court. Cb. Lit. 145. b. |t is true, fuch plaint 
ought afterwards to be entered j but who is to enter it i He 
that makes the complaint, not the (hcriff ; if then the plain- 
tiff does not enter it, fhall his neglect fubjc£l the (hcriff to an f ^92 J 
a£lion ? The fheriff might lawfully make fuch precept be- 
fore the plaint entered ; fuppofe he does fo, and the party, 
from whom the cattle are taken, before the next county- 
court brings his a£tion, (hall the (heriff be liable for doing 
what he lawfully might and ought to do ? 

In cafe the perfon from whom the cattle are taken hath Fju. N. B. tth. 

property, the law gives him a proper remedy ; if he claim n. (a^ 

property before the fheriff, he mull return it, and on luch ^a. e it. p. 98. 

return a writ De proprietate probandd iffues j and if found for J"fJ^^.tnJ"nJir 

the claimant the (heriff can proceed no further. Co. Lift, p^"f pr«pertf 

* ^ , in h«m eif orm 

145. b» Dyer 173. But if the (i) plaintiff had property, a <» ranger, eiihsr 

and omitted to claim it before the (heriff, he might plead ibatement? 

property in himfelf or in a ftranger, either in abatement or ^'^^- ^^*«^- 

in bar. 2 H. 6. 14. 9 H. 6. 39.^. 39 H. 6. 35. a. R. Sopra p.«47« 



(l) The plaintiff in the prefcnt of replevin, and might as fuch plead 
iR^^ion is intended by the text, who property in himfeif, or a ftranger, 
would be the defendant in the adUpa cither in bar or in abatement. 

Cro. 
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MiLtiiv. Cro. EL 475. I Salk. {a) 5. 94. (*) and many other 

Others. books. 

(«)iLd.kayd). 
9&4. 6 Mod. Si* Ho|t.56». S.C. (^) Canfa. 243. i Show. 400. S. C. sI^Raym. 1017. 

Now liere the plea exprefsly faith, that the plaintiff claim- 
ed no property before the flieriff, and that he was fammoned 
to anfwer the other defendant Evan Watts in a plea of 
taking and detaining his cattle, whereby although he did not 
make his claim before the (heriff, he, might have appesned 
and infifted on it by his pleat 

As to what is faid, thflt the flieriff doth -not (hew by his 
plea, that the defendant Evan Watts was 'pofleiTed of the 
cattle, or had diftrained them ; the (heriff had no authority^ 
and confequently no caufe to inquire into the defendant's 
right or title tb the cattle ; if the plaintiff had claimed pro- 
perty, he could not have determined it without a writ of 
Proprietate probanda^ and upon fuch a writ, if it had appeared 
that the faid Watts had no property, though he had poffefEon, 
he could not have replevied the caule. 

As to the fecond caufe of demurrer, that the plea doth 
not alledge what pledges are found, and who by name. It 
is true, in replevin by writ the (heriff muft take pledges, 
and thcfe pledges are liable ; for if a return be adjudged, and 
the cattle not returned, a Scire Facias lies againft the pledges ; 
[ 593 ] and if the (heriff returns Nihil^ a writ (hall be fued out againft 
lilrn to anfwer the value of the cattle. 2 Injt. 340. And 
therefore if the (heriff doth not take pledges in replevin by 
writ, it ia error. Refolved Cro. Car. 594. And an acStion 
on the cafe lies againft him for his default. Refolved 
• Cro. Car. 446. And therefore in fuch a cafe there might 

be a renfon why the (heriff (hould (how what pledges he 
bath taken. But in a replevin by plaint the (l^eriff is not 
bound to take plec]ges. [%) Refolved Cro. Car. 594. And 

tliere- 



(2) It is laid down in Gilbert's that, " Whether the replevin be by 
Law of Replevins, ad. edit. p. 67. plaint or writ, the (heriff, before he 

granti 
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therefore his omiiGon to take them is not error. Refolved MaLtiv. 

Da VI St 4104 

I Jan. 439. {a) Yet if the fheriff' doth take pkdgeS} a Oitot. 

Scire Facias lies againft them, if the cattle be not returned* («) March. 46L' 

Refolved 3 Mod. 56. (3) Refohred m C. S.^H* 3 (?A. (i) skmn. 244. 

inter Mulfo and Shere. {c) But whether the flieriff was ^sw!'^,,. 

obliged to take pledges or not, what need hath the defendant ^\^'^' ^' 

ff> Fort* 330* 
to fet forth the names of the pledges in his plea ? for the 

defendant only juftifies the taking of the cattle, which the 

plaintiff claims to be his, becaufe he was fheriff of the county 

of Radnor, and as fuch was bound to giye replevins fi^ 

quirimwt Jihi faffy and he did fo accordingly; and being 

required by the ftat. W. 2* to take pledges on granting fuch 

replevin to make return as well as to profecute, he faidi thai; 

be did fo, whereby the plaintiff was fecure of having hi* 

cattle again if a return (hould be adjudged ; but who thofe 

{hedges were is not at prefent material, (ince here appears ^ 

as yet no caufe why a Zdre Facias (hould be awarded againft 

them* 

As to the third caufic of denrarrer, it is exprefsly faid by 
the plea, that the precept required the officer to fuomion the 
plaintiff to appear and anfwer the other defendant Eva^ 
Watts at the next county-court in a plea of taking and de* 
taining his cattle, and that Seiby Price the officer fummoned 
him accordingly.; What other notice (hould the (heiiffgive 
of fuch plaint or replevin i 

As to the fourth caufe of demurrer, tliat the plea amounts 
to the general iffue, it does not appear but th^ the plaintiff 
|nay have ^ property of tlie cattle for which this adion is 



grants the ooe or executes the other, the avowant* in cafe he ihooM have 

ooght to take from the plaintiff pledges judgment for return of the beafts." 

de prct^^ and pledges de reterno babendo. The omtffion of rhp pledges of the iirft 

7he firil was at common law, to an- defcription is error; bbt the omifiion 

fwer the amerciaments to the King of pledges de retornr babendo^ does not 

fro falfo clamor e^ in cafe the plaintiff vitiate the proceedings, bnt fobjefl% 

did not prevail in his fuit. The other the Oieriff to an adion. i Jon. 439. 

pledges were introduced by the flat. Cro. Car. 5^4. 
wefbn. z. c. a. for the fecurity of 

now 
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^MiLtisv. jjQvi^ brought. It 15 admitted, that the plaintiff had the 
Ocbcrt. pofleflion of them, and that upon the defendant Davis his 

command they were taken out of his poffeffion by the other 
defendant JPrice^ and confequently if they had pleaded Not 
guilty, the plaintiff muft recover; for it had been fuifictent 
for him to prove that the plaintiff had the cattle in his 
pofleffion, and ^he defendant took them, unlefs the de* 
fendants could fhew fome matter to juftify or excufe the 
taking; but fuch juftification' or excufe muil be pleaded, 
and could not be given in evidence upon Not guilty. 

Jn the cafe of Hallet v. 5/>/, J^afcb. 9 JT. 3. in 5. if. 
(«5 1 Ld. lUym, 1 &/i. (a) 394. which was trefpafs for a horfc, the dc- 
3 Salk. 27s. fendant pleaded that the Biihop of Sarum had a right to 
?m.mI.25». grant replevins in fuch a manor; that thchorfe was J.% 
J2 Mod. ISO. that the plaintiff impounded him, and that the defendant 
S. €• took him by virtue of a replevin ; it was holden very rightly, 

that the plea amounted to the general iffue, for the plea 
admits no property or pofleflion in the plaintiff, who con- 
fequently had no colour of a£tion; for by the plaintiff's 
taking and impounding the horfe, the horfe was not in his 
ppffeflSon, but in the cuftody of thq lawj and confequently 
no jufUficatioh was needful. 

If it is {aid that the plea admits property in the plaintiff, 
and that then the cattle could not be taken from him by a 
replevin without (hewing fome caufe for it, it is tantamount, 
as to fay, that the ftieriff ought not to grant a replevin, 
unlefs the party praying it hath juft ground of adion. 
But what authority is to examine into or determine that 
point ? If the party who hath the cattle claims property, 
the flieriff cannot determine it without a writ de prcpHetaie 
probanda \ and then if the property be found for the party 
claiming it, it is but an inqueft of office, and the party who 
made the plaint may afterwards fue a writ of replevin, to 
which property may be again pleaded. 7 H. 4. 46. a* 
Co» Lit. 14^. t. 

And this appears, by the cafe of Meres v. Solebay^ Tri^. 
29 Car. 2. in C. B. 2 Mod. 242. which was trover for 

taking 



/r^ltrfMp* 
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taldng plaintiff's flieep; the Jury found that ^.agreed to ^^""^' 
depafture his flieep for fome time with B* ' and then if B. Otbctt« 
would give fuch a price he fliould have them before the 
time \ A. fells them to the plaintiff, B, afterwards fells them 
to d who brought a replerin for them, and the defendant, [ rnr 
his feryant, in affiftance of the fheriff's officer, drove them 
to his mailer's ground, and though the plaintiff demanded 
them, refufed to deliver them. And though die court 
held that the property was in the plaintiff, yet they gave judg- 
ment for the defendant, for he entered in execution of the 
legal procefs, which is a juftification to him as well as to the 
officers* 

Thefe things occurred on reading the paper-book, but 
it was again argued by Serjeant Draper for the plaintiff, and 
Mr. Booth for the defendant. 

Serjeant Draper in&fted, that the plea was ill, for it ought 
to have fliewn that Watts who fued the replevin had pro- 
perty in the goods replevied; for although the defendant 
Davis be an officer, he ought to ihew that he had authority to 
take the goods, and that his authority was duly, executed ; 
now his authority is by the ftat. Marlb. which requires^ 
averia alicujus capianf &f tftjufle detineahtur vicecomes redeilbe" 
rare p<^ ; fo there muft be a pcrfon whofe cattle are taken, 
there miril be an unlawful taking, otherwife the fheriff hath 
no authority. Watts appears not to have any right to the 
cattle, or that he fo much as claimed the property of them \ 
the plea (hould fay that they were Averia fua \ fo it was vx 
HalJet and Births cafe, Carth. 380. 5 Mod. 24S. 252*. 
though the Court indeed gave no judgment as tothat point* 
So Regm 81. Therefore in trefpai^, a replevin ](>ending for 
the fame trefpafs is a good plea. Bro. Tit. Tre/p. 48. 25 if 
252.' 271. 

Secondly, The party ought to fliew the cittle to the 

(heriff, till when he is not bound to replevy them ; for it 

is a good return ^uod nullus verrit ex parte quer^ ad mon^ 

Jlrand* averia. Dah Sher. 2'}^., Keiw. 1 19. ^.^ So the 

iheiiff fiiould not return till the Pluries, till then he is ex*-' 

Cttfed, 
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MiLics «. ^tt{ed, on the Pluries lie may return the claim of property, 

Otben, till fuch return the writ de proprietate prdbandd lies not, for 

The writ rfr^f^ it recitcs the Pluries. Reg. 83. a. 85. *. and fuch writ muft 

frinmefrobsndi \^ brought by the pJaintifF in the fuit, for it cannot be by 

ftranger. a ftranger. Co. Lit, 14;. b. 2 RoL Abr. 431. 14 jFf. 4, 



0ait. Sher. 43 



25- 



[ ^^6 ] If the (heriff be {hewn a itranger's goods, and takes 

them^ trefpafs lies againft him* (3) 2 RoL 552. And 
otherwife a ftranger could have no remedy, though all his 
goods were taken away ; and it would be the moft mif- 
chievous thing poflible, for the (heriff might ftrip a man's 
houfe, and he would have no remedy; he cannot h^ve/ro*. 
priftafe prohandij becaufe a ftranger, nor does it lie on re- 
plevin by plaint. Fitz. Proprietate probandd^ fol. 26, Dah 
Sher. 436. Reg. 83* Th. Br. 170. 

Thirdly, The defendant ought to have (hewn when the 
county-court was holden ; for otherwife how could the 
plaintiff, againft whom the plaint was fued, know when or 
^here to appear ? 

In inferior courts it is not enough to fay, that the party 
is adjourned to tha next Court, unlefs it be likewife 
(hewn at what time and before whom fuch Court is to be 
* holden. 

In anfwer to which it wag^ argued, that k lay not 
in the knowledge of tho flicrifF in whom the right of the 
cattle replevied was j and if he Ihould fay that the property 
of the goods did belong to Evan Watts ^ it Would make the 
plea amount to the general ifllie, as was holden in the cafe 
oi Dale and Philip/hn^ 2 Lutvf. 1372. 



(3) Lord Hoh^ in the cafe of Mallei property when the officers caroe to de- 
V. Biri reported by Carthcw. declares mand them, and they took them not- 
that '* no adtion of trefpafs will lie withstanding fuch claim of property; 
againft the officers for taking goods or and that fuch fpecial matter mud come 
cattle by virtue of a replevin, unlefs in by way of replication by the plain- 
he wh0 had the pofleffion daimed a tiff/' P. 381. 

Upon 
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Upon which the Court inclined to think that the plea Millh^w 
was good notwithftanding the objediions infifted on ; but Oditrt. 
as many cafes had been cited by the counfel, time was 
taken to confider them to a further day in the fame term, 
when I delivered the judgment of the. Court for the de- 
fendants. 



Term. San£l:. HilL 

IX Geo. IL 



Cafe 259* Roe veff. Sir John More, Bart* In the Ex- 
a8 January. chequer-Chambcr* 

^1& ^Me hi ^T^ H IS was ciTor of a judgment in the Court of iKng's 
tlie Eichcquer- -*- Bench, in an aftion of AJfumpJit for 40/. for Ac 
occupation of an houfe, and for lodgings and neccflaries 
found by the plaintiff for the defendant and his fervants. 
On Non AJfumpfit pleaded, the Jury found for the plaintiflv 
and gave 8/. damages \ and judgment wa6 given for the 
plaintiff. 

On the nth of February^ 1 1 Geo^ t* which was in Hi!. 
Term following, the plaintiff in error comes in his proper 
perfon before the Ju ft ices of the Court of Common Pleas^ 
and the Barons of the Exchequer, and afligns for enor. 
That it appears by the record, that in Eajler Term 10 Geo. 2- 
tie defended and pleaded to iiTue in the Court of King's 
Bench by Richard Ednel his attorney, whereas he was then 
an infant under the age of twenty-one years. 

The defendant in error pleads tn nulto efi erratum^ and 
prays that the judgment may be affirmed. 

Wbtieaefeii- In this cafe it was agreed, that it was error for an in- 

^nt, being an ^ ^ ^ , r * 1 t 

fefftnr, appeart fant to appear by attorney, for he ought to appear by 

^MOfDcy it it guardian. But the qucftion in this cafe was, whether this 

ftSaiii^.inu being an error in faft was affignable for error in the Ex- 

fktitr.^Ct.y chequer- 
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chcqucr-Chaniber, which fat only by virtue of the (latute ^^'^' 
27 Eliz. c. 8. 

And It was infiftcd by Mr. Robwfin that it was ; and fo [ 598 ] 
it was refolved Cro. EL i^\. and fo again 2 Crc» ^. where 
all the Juftices and Barons agreed, (except Anderfon Ch. J.) 
that it might be affigned ; and the defendant pleading that 
he was at full age, a Niji Prim was awarded under the Ex- 
chequer-Seal, and the Chief Jufticc refufed to feal it, on 
which iffue the Jury found for the plaintiff in error, upon 
which the judgni«nt was reverfed. It is true, when the 
record was remanded, it was moved in the Court of King's 
Bench, that they had proceeded in the Exchequer-Chamber 
without warrant of the ftatute to try error in fait^ for the 
ftatute impowers them only to try errors in the record ; and 
of that opinion were all the Juftices* But it is not ftrange 
that the Juftices of the Court of King's Bench, whofe judg- 
ment was reverfed, fliould determine againft the jurifdic- 
tion of the Court that reverfed it. Thefe cafes were Af. 
41 ?5* 42 £/. i the firft wasPr/V/s cafe, wherein the death of 
the party before judgment was affigned j the other was, 
that of Re^v v. Long^ wherein the error afligned was, that 
the plaintiff being an infant fued by attorney, when he ought 
to have fued by guardian or Prochein Amy^ (which at that 
time was error, though it be fince helped by the ftatute 
21 Jac* c. 13. after a verdldl.) 

But afterwards the fame error was afTigned, that one of 
the defendants appeared by attorney being under age, upon 
a writ of error in the Exchequer-Chamber of a judgment 
in the Court of King's Bench, and the judgment was re- 
verfed. 2 Cro* 303. King verf. Marhorough and Crakei\ 

So in error of a judgment in the* Court of King's Bench, 
in an a£lion of ejectment, it was alTigned for error, that 
the lefTor wa^ fcifed in right of his wife, who died before 
judgment ; although the death of one, who w^s no party 
to the fuit, was holden no error, yet it was agreed in the 
Exchequer-Chamber, that judgment might be reverfed for 

' Vol. II. N maticra 
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Roi V. matters of faft, as the death ox the party, or the like, where 

the writ was abfolutely abated. Hob. 5. Wilkes and Jordon^ 
P. 9 Joe. 

C S99 1 ^° ^^ ^^ ^^^^ ^'^^' ^^^"^ ^^^* ' •^^''' ^^^* where the 

death of two of the defendants before verdidl was afligned 
for error \ it was moved, that this might be examined in the 
Court of King's Bench, but the Court held that it could not 
after judgment entered. Then it was confidered, whether 
error in deed was affignable in the Exchequer-Chamber; 
becaufe, as Berkley faid, the ftatutc gave power only to ex- 
amine matters in law. But Bramftofi Ch. J. Jones and 
Crooky held that it was well aflignable. And in the report 
notice is taken, that it was afligned in the cafe of Rew 
and Longy 2 Cro. 5. and tried by Ntfi Prius \ and the like 
was H. 16 Jac. Rot. 75. and the like M. 10 Car. Smith 
and Merchant. 

Serjeant Draper contra infifted. That by the ftatutc 
27 Eliz. c. 8. the preamble recites, Forafmuch as erroneous 
judgments given in the Court of King's Bench^ are only to 
be reformed by the High Court of Parliament, which Court 
is not fo often holden as in antient cimes, neither in refpc£l 
of the greater affairs fuch erroneous judgments can be well 
confidered of and determined during the time of parliament \ 
whereby fubjefts are greatly delayed of jufticc ; therefore 
authority is given to tlie Judges of the Common Pleas and 
Barons of the Exchequer, to examine, and affirm or rcverfo 
the judgments of the King's Bench in tlie cafes there enu- 
merated -, fo that it is plain the ftatute intended to give a 
writ of error before the Juftices and Barons only in cafes 
where a writ of error lay before in parliament, and to prc«« 
tent delay where the parliament was not frequently holden. 
As therefore the parliament ( i ) never examined into errors 

(l) It is laid down in i Ld. Rayra. ter of fadl, and it is unworthy of fo 

p. 15. ** that tlie Houfe of Lords has fuprcme a court, to try matters of fad^* 

no jurifdidion in an original caufe, for which rcafcn error of faft in B. R« 

btc^ufc that luprcmc court is the l:ifl muft of neceflity be brought bcfo^ ll»c 

refort. Befidcs, that for the moll part fame judges of B. R.'* 
priginal caaf^s are mixed wilh mat- 
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in hSty nor had any method to try them, (for it was never ^* *»• 
known that the parliament ever iffued procefs for the trial 
of any matter of fa£l) but only for errors appearing upon 
the record) fo this ftatute gave the Juilices and Barons au- 
thority only to examine and reform errors in and upon the 
record ; nor was there any occafion for it ; for errors in faft 
were before remediable, and ftill are by writ of error ^od 
coram vobis tefidet. So that it feems an encroachment upon 
the jurifdi£lion of the Court of King's Bench, for the Exche- 
quer-Chamber to examine and try matters of fa£b, which is 
cxprefsly provided againft by the ftatute, and by the excep- [ 600 ] 
tion in the writ of error, (other than fuch as are concerning 
the jurifdiftion of the Court of King's Bench.) 

It is true, that this matter was not fofuUy confidered at 
firft, and therefore there was a variety of opinions among the 
Judges about it; and in Friers cafe, Cro, El, 731. it was 
holden that error in faft might be afligned, and tried ; but 
yet they held that they could not bail, or do any thing but 
examine the errors, which muft be the errors in the record 
before them. 

So in the cafe 2 Cro. 5. though the Juttices and Barons 
held fuch error affignable, and triable by tliem, yet AnJerfun 
Chief Juftice was of a different opinion, and fo ftrongly fo, 
that he would not fufFer the feal in his cuftody to be made 
ufe of to feal the writ of A^^ Pritis. And therefore it is no 
wonder that all the Juftices of the Court of King's Bench 
declared againft it, and refufed to grant rcftitution to the 
defendant, againft whom there was an execution; which 
could only be on this foundation, that the £xchequer-Cham-i 
ber had no jurifdiflion in the cafe, and then the proceeding 
before them was null and void, as being in this refpect 
Coram nonjudice. 

The cafe Hob, 5. 'was only a bare admiffion of the Court, 
no judicial determination, for the judgment was not re- 
vcrfed; fo in the cafe in Cro. Car. 513, for it came before 
the Court of King's Bench only upon a motion to amend the 

N % record, 
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RoBv. record, by varying the entry of the death of two of the 

, ' defendants after the laft continuance, and making it to be 

before the verdi£l ; although it was confcflcd by the other 
party to be as the entry was; but the Court held that 
fuch amendment could not be made after judgment en- 
tered. 

Then it was ftarted, how it could be helped ? For as 
Berckley faid, it could not be afTigned for error in the Exche- 
quer-Chamber -, the other Juftices indeed on a fudden 
thought it might j but then when it came to be confidered 
how it could be tried, they all doubted, and the matter 
was adjourned ; and wliat became of it afterwards appears 
not. 

r 6oi 1 ^"' '^^ ^^^ ^^^^ ^^ Hopkins and Prior verf. Wriggltfworthy 

(«) jKcb.iS. 2 ^^*^' 3^' (^) ^ ^^"^' ^^7' ^' ^* where in error in the 
5- C' Exchequer-Chamber of a judgment in the Court of King's 

Bench, in an a£lion of trefpafs, the death of one of the 
defendants before judgment was affigned for error, and In 
tiulb eft erratum pleaded, which is a confeffion of the faft, 
yet tlie judgment was affirmed, for the Exchequer-Chamber 
hath nothing to do with errors in faft, which the Court of 
King's Bench might have examined before the ilatute 5 and 
therefore the ftatute extends to no cafes but fuch wherein 
tliere was no remedy before but in parliament. 

So it \Vas faid in the cafe of I^y and Turh^ that error in 
fa£l cannot be affigned in the Exchequer-Chamber. 2 Mod* 
ih) a Jon. 81. {b) 194. That matter of form cannot be affigned, appears 
luv!ii^' fro"^ ^ 5'*^- ^53- 



s.c. 



Thfc caufe being adjourned till the next term, HiL 1738. 
all the Juftices and Barons agreed that error in faft could 
not be affigned, nor was it examinable in the Exchequer- 
Chamber, that /// tn/i/o eft erratum was in the nature of a 
demurrer to it, and that judgment ought to be affirmed; 
upon which it was moved that the plaintifF in error might 
difcontinue his writ upon payment of cofts, which was 
granted Nifi Caufa^ and aftcrM''ards made abfolute ; but after- 

wards 
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wards in Eajier Term 1739, upon an Affidavit that the cofts 1^°* ^• 
were taxed, and had been demanded, and that the plaintiff in 
error rcfufcd to pay them, the rule for difcontinuing the writ 
of error was difcharged *, the caufe was again put into the pa* 
per, and the judgment affirmed. 



Sir George Wynn verf. Bifhop of Bangor. Cafe 260. 
In Scacc. 



I 



N an ejeftment on the demife of Sir George Wynn, for a Where a new 
piece of land in which a lead mine was difcovered, after a grated for a 
verdia for the plaintiff it was moved for ^ new trial on fcve- »*««J»;;'«f' ** 

* one or cne jury* 

ral Affidavits, (hewing, 

Firft, That upon the view granted in this caufe, George r 502 1 
Wynny who was one of the ihowers for the plaintifF, gave evi- 
dence to fuch of the jurors as were upon the view, by arguing 
againft the likelihood that tlie places (hewn on the part of the 
defendant as the limits of their land (hould be the boundaries, 
bccaufe the names they bore might be given for fuch and fuch 
particular reafons. 

Secondly, That one of the jurors declared at the view, that , st,. ^.3 
by what they had feen (before the fliower for the defendant 
had fliqwn) they Ihould ibon determine the difputc* 

And afterwards, upon the day before the trial, he faid Sir 
Geo. Wynn was a neighbour, and right or wrong he would give it 
for him ; and for thefe reafons the Court granted a new trial, 
although Baron Parker feemed to think that the words being 
known before the trial, and for them a challenge might have 
been taken againft the perfons being on a jury, that fuch chal- 
lenge being omitted, it was not proper to alledge the matter 
as a caufe for a new trial, -and the cafe of Herbert v. Shaw (a) W '' ^^®^- 

^ ' 111. XliJ. 

.was cited for that purpofe. 

But the Chief Baron faid that he was Counfcl in that caufe, 

which related to a fifliery at Milton, claimed by the Lady Cb- 

N 3 iherine 
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Wtnn v. Bi- 

•Mop of Ban« 

«0I. 



thirine Herberty who was grand*daughter to the Duke of Leeds^ 
and after a verdid for the lady at the aflizes at Mcaifiont it 
was moved for a new trial, bccaufe the Duke had fent letters 
to feveral of the jurprs returned upon the panel, defiring them 
to appear at the affizes \ but a new trial was denied, bccaufe 
the letter did not hint any thing more than a defire that they 
fliould be there, although the Chief Juftice Holt expreiTed a 
diflike to fuch letters, which from a Peer of fuch eminence, 
might be thought to have fome influence on the caufe, though 
nothing was faid about it. ( i ) 



(i) It was determined in the cafe of juror to appear in hif caufe, was oo 
Sntllv, Trimirti, I Str. 643. on a mo- ground to fet afide the verdict, 
tion for a new trial, chat defiring a 



Cafe 261. 
[603] 

Cttftom or pre- 
fer! pttoni are 
only triable at 
common law. 
% Rol. Abr. 

307- 
Carth. 33. 

I Ld.Raym. 
435- 



Hodgfbn ver/i Atkinfbn. In Scacc. 

A PROHIBITION was moved for to the Confiftory 
Court of the Biftiop of Chefter^ for that a libel was there 
exhibited, fuggefting that by cuftom and conftant ufage the pa- 
rifiiioners who had lands in the chapelry of the chapel of 
Prefton Patrick in the diocefe of Chefter^ or the major part of 
them, ufed to choofe or nominate a curate to officiate in that 
chapelry, and to pay him out of their lands a falary or penfion 
for fo doing. 

That Athinfon was duly elefled by the major part of the 
parilhioners to be curate there, and had entered a Caveat in the 
ufual form againfl any other perfons being admitted curate ; 
that notwithftanding fuch Caveat^ the Bifhop granted a li- 
cence to Hodgfon to officiate as curate there, although it did 
not appear that he was in holy orders, and upon a fuggeftion 
that they proceeded to examine this cuftom, ( i ) although 

cuftoms 



(i) '* The reafon (according to 
£b/r. Chief Juilice) why the fpiritual 



court ought not to try cttftoms is« be- 
caufe chey have different notions of 

cttiloms, 
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cuftoms and prefcriptions were triable only at common law, a Hodgioh «. 
rule was made for a prohibition, nifiy bfc. And now upon 
(hewing caufe it was infiftcd, that this libel was not intended 
to examine or controvert the cuftom, but only to examine the 
validity of the licence to Hodgfon^ pending a Cavraty and wherr 
he was not in holy orders, of which they have the prtv 
per jurifdi£^ion ; which was admitted, and fo a prohibition 
only quoad the trial of the cuftom. (2) 

cuftoms, as to the time which creates many cafes the inheritances of perfoni 

them, from thofe that the common law may be bound." i Ld Raym. 435. 

hath. For in fome cafes the ufage of (a) " If a man libels for two dif- 

ten years, in fome twenty, hi fome tinft things, the one of which is of ec- 

thirty years, makes a cuftom in the cleiiaftical conufan^e, and the other 

fpiricual court ; whereas by the com- not, a prohibition (hnll be granted, 

roon law it muft be time whereof, &c. quoad that which is of temporal confe- 

And therefore, fince there is fo much quence, and they of the QOQnChnftian 

difference between the laws, the com- ihall proceed for the other." 1 L6, 

mon law will not pern)it that court to Raym. 59. Moore, 873*. Style, lo. 

adjudge lipon cuftoms^ by which in 1 Sid. 151. 



T 



Croft verf. Powel &f aL In Scacc. Cafe 26a. 

HIS was a bill to redeem a mortgage made by Roufe ^^ Jr^Jnl hit" 
to Baldwin^ and by him affigned to Gabriel Powel, the ^^^\^^^^''l^^ 
father of John Potvel the defendant ; and upon the opening of by a defeaf mcc 
the bill and anfwer, and reading the depofitions, the cafe ap- ^jth the r^ieafe 
pearcd to be this : Robert Roufe feifed in fee of lands in Com. !^y "/c^/*** 
Bncon by leafe and releafe, dated the idth and the 17th of borrowed of B. 

' ^ ^ wiihin a year, 

January 1 703, conveyed them to John Baldwin and his heirs ; that B. fhould 

and by a defeafance bearing date with the releafe, and exe- y^\^ ^ ^^^ jf h^ 

cuted at the fame time, it was agreed that if Roufe fliould re- ^U^^y within^* 

pay I coo/, borrowed of Baldwin^ and likewife two other the year, thco 

.'- «rt r iitT».i. i-^* (^0m\6 mort- 

dcbts borrowed of other perlons, and which Baldwin took gagcorabf ate- 

f . ' fl. . , , .... )v fell the fame 

upon him to payoff, amounting together to 2200/. within linds free f.om 
the fpace of one year from the date of the indenture, then xhe'^"nc"*not 

being paid at th« 
time, B, agreed toconvey the eftate to C. and m the agreehirnt and cnnveytncea an excrption wai 
ir^a-^e, and the defeafance was mentioned ; and a queftion arifing whether C. had an abfoluce eftaic, 
the Coort determined ibat he had purchafed an eftate fubjeit 10 1 rC'kmption hy A, 

N 4 Baldwin 
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Croft v. 

FOWCL* 



Baldwin (hould rcconvcy to him ; but if he failed to pay that 
money within the year, then Baldwin fliould mortgage or abfo- 
lutcly fell the fame lands, free from redemption, and out of 
the money raifed by fuch mortgage or fale pay the faid 2200/. 
and intereft, and be accountable for the overplus to Robert 
Roufe and his heirs. 

That afterwards the faid John Roufe borrowed feveral other 
fums of money, fome of which were paid off by Baldwin^ who 
took feveral aflignments of their fecuritics in truft for him- 
felf ; and in particular in the year 17 10. he confeffed a judg- 
ment for the fum of 578/. for fecuring a bond-debt of that 
penalty to John Ridkoufe^ to whom Sir John Morgan was ad- 
miniftrator, with the will annexed, being his grandfon ; and 
in 171 2. made a mortgage to the plaintiff for fecuring 695 /. 
which mortgage was made by leafe and releafe, dated the 19th 
and the 20th of April 1709. but, upon a trial at law for that 
purpofe, were found not to be executed till the 5 th of Jtdj 
1712. 

By articles of agreement inter John Baldwin of the firfl: 
part, Richard Knight of tlie fecond, and Gabriel Powel of the 

third part, dated the faid John Baldwin agrees for 

4300/. to convey this cflate to Gabriel Powel and his heirs^ 
and to warrant the fame to him and his heirs, except as therein 
after excepted •, and covenants that he had full power to con- 
vey, except as is excepted, and in fuch exception the faid de- 
feazance is mentioned. 

And afterwards by indenture of leafe and releafe, dated the 
25th and the 26th of March 1716. J. Baldwin conveys to 
Gabriel P&well and his heirs, to the ufe of him and his heirs ; 
and in fuch conveyance the fulll deftazance is mentioned and 
excepted ; and Baldwin therein covenants, that the fum of 
4400/. was then due to hira upon the faid mortgage ; and 
by Henry Wdllanis^^ dcpofitlon it appears, that at the grand 
fefiions at Brecon in Walesy anno 8 Ann. a fine was levied of 

tlic 
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tbe fame lands and tenements by Robert Roufe and Sufan his Croft v. 
wife, to John Baldwin and his heirs, but the deed leading the 
ufes of fuch fine ' does not appear ; and that R. Rouje^ was 
priyy and confenting to the faid agreement made by the arti- 
cles aforefaid inter John Baldwin of the firft, Richard Knight 
of the fecond, and Gabriel Powel of the third part, and* that 
Baldwin being in pofleffion prefented to a benefice belonging 
to that eftate when it )iecame vacant. 

That in 17 19. GabHel P^w^/ exhibited a bill in this Court 
againft Roufe and his wife, and their daughter Ja. Baldwin^ 
for incumbrances afligned, praying to be quieted in the pof- 
feflion of the faid eftate ; or if the Court fhould decree his 
eftate to be redeemable, that Ronfe^ t^c. might redeem by a , 

fliort day, or otherwife might be foreclofed. ^ 

Upon this Roufe exhibits a crofs bill, praying to redeem ; 
and Gabriel Powel by his anfwer to fuch crofs bill infifts, that 
Roufe having conveyed to Jch/i Baldwin and his heirs utfupra, 
by Icafe and releafc in 1708. and having borrowed more mo- 
nies, and neglefted to pay intereft to Baldwin and others 
for two years, and the annual profits not anfwering the inte- 
reft by 40/. per annum, in order to bar the wife's dower, 
without which he could not be able to meet purchafers, a 
fine fur conufance de droit was levied at the great feffions in 
^ Wales \o Ann. upon which Baldwin took upon himfelf to 
be abfolute owner, and treated with fcveral for the abfolutc 
fale of the premiflcs. 

That after fix years poffefTion the defendant Gabriel Fcwel 
treated with Baldwin for the abfolute purchafe in Augujl 17 15. 
and agreed with him to purchafe the eftate for 4300 /. and en- 
tered into the articles fupra, and took an aflignment of a 
mortgage to Knight, and paid him 2200 /. and paid Baldwin 
350/. and agreed to pay him 1750/. more j that while the 
agreement was writing he was (hewn the defeafance, and 
Baldwin defired that it might be taken notice of in the arti- 
cles 5 which was done, on his affuring him that 4400 /. was 
then due to liim upon tlic faid eftate. 

Thji^ 
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CtoFTv. That in March 1716. Baldwin conveyed to him and his 

heirs, by which he thought to have had an abfolute cftatc ; 
- but Baldwin a£ling under the power in the defeafance, in- 
fifted to have it mentioned, and it was fo ; and he fearing that 
he might be accountable to Roufe for the overplus above what 
was due to Baldwin, made him covenant that 4400 /. was 
then due to him ; that nine months after Gotten aiked if he had 
paid all the money, and he confefled he had 1300/* ftill in 
his hand, which Gotten advifed him to keep, and not to pay, 
but by the dircftion of a Court of Equity, fince Roufe had 
made over the overplus for the benefit of his wife and chil- 
dren, and fliewed him a deed dated November 1709. to tliat 
efFeft; that on the faid bill he offered to pay the 1300/. 
which he had ftiil in Iiis hands*, Tind fubmitted whether the 
plaintifiF in the crofe bill or Baldwin fhould redeem. 

On this cafe it was infifted, that Powel had an abfolute 
eftate not redeemable ; for the eftate conveyed to Baldwin was 
an abfolute eftate -, and though there was a defeafance exe- 
cuted at the fame time, yet that made the eftate defeafabic 
only in cafe the 2821 /• was paid within a twelvemonth ; if 
ftot, he was inverted with a power to fell abfolutely, fr<;c from 
all equity of redemption ; that then it became a truft in him 
to fell ; and in cafe an eftate be conveyed to truftees to fell, or 
devifed to them to fell, for payment of debts and legacies, the 
• vendee by virtue of fuch fale hath an abfolute eftate, free from 
all charges or power of redemption. 

Perhaps Roufe might have redeemed from Baldwin even af- 
ter the year 5 but when he had given him a power and autho- 
rity to fell, in cafe the money was not paid within the year, 
he then became a truftcc for that purpofe, and his vendee wiU 
by his fale, in purfuance of his power and truft, hive an abfo- 
lute irredeemable eftate. It may be rcfcmbled to the cafe of 
{a) lofn, p. Bonham and Newcomb, {a) 2 Vent* 364, where a man con- 
^* ' veyed an eftate to another and his heirs, under a condition, 

that if the vendor paid him 1000/. at any time during his life, 
he (hould fuficr a recovery j but in cafe of failure of payment, 
2 the 



De Term. Sandt Hil. ii Geo, IL 607 

the vendee fliould hold abfolutely to him and his heirs, and CRorr ^ 
his heirs (hould not redeem. Upon a bill preferred by the 
heir to redeem after the death of the vendor, it was holden that 
the eilate was not redeemable ; and this decree was afterwards 
affirmed in Parliament. 

Secondly, This cafe is the ftronger, becaufc Baldwin con- 
tinuc4^fix years in poffeflion as abfolute owner before he fold 
to Gabriel Powel^ and during that time he prefented to a va- 
cant benefice, which if he had been only mortgagee, he ought 
not to have prefented to it, becaufe it belongs to the mort- 
gagor to prefent ; then Roufe and his wife levied a fine to him, 
which pafTed their right in it to him, and made him an abfo- 
lute eftate ; and how can he afterwards be able ^o redeem • 
againft his own fine ? Befides, his confent was given to the 
coveyance te PoweL 

Thirdly, Here have pafled twenty years and more fince Iafra,p.0ia 
the firft mortgage made to Baldwin^ and it is not ufual to ad- 
mit a redemption after a quiet poflcffion for twenty years to- 
gether. 

And although it be objeftpd, that Gabriel Powel had no- 
tice of the defeafance, and it was excepted in the conveyance 
and articles *, that was but a prudent caution, as was likewife • 

the covenant, that 4400 /• was due to Baldwin at the time of 
that conveyance, fince Baldwin might poiTibly be accountable 
for the overplus, if he had fold for more than what was due 
to him. 

But it was anfwered, and refolved by the Court, that the 
eftate was redeemable ; for the eftate conveyed to Join Bald* 
win and his heirs being defeafanced by a deed of the fame 
date, was in its nature a mortgage to him \ and therefore 
though the money was not paid within the year, yet the 
mortgagor might ftill redeem, upon payment of principal and 
intereft, at any time while the eftate continued in the hands 
of Baldwin. 

Then though Baldwin had a power^ upon the non-payment 
of tlic money within the year, to mortgage or fell in order to 

raife 



6o9 De Term Sana. Hil. 1 1 Geo. II. 

CmoFT •«* raHe the money lent, and to be accountable for the overplus, 

it IS not now to be confidcred what he might have done, but 
what he has done. And it is manifeft, that it was not Bald^ 
vnn's intention to give Gabriel Powel an abfolute and inde- 
feafable eftate, for it is not conveyed to him abfolutely and free 
from the equity of redemption ; but while the articles of 
agreement were writing, Baldwin (hews to Powel the defea- 
fance, and infifts to have it mentioned in the articles ; and 
when the conveyance was executed in purfuance of thefe 
articles, the covenant for enjoyment, and for his having power 
to convey, is with an exception, as therein mentioned, that is^ 
fubje£l to the defeafance. 

And although Powel fays in his anfwcr, that he treated 
for the abfolute purchafe, yet it is evident, that when Baldwin 
inGfted to have the defeafance inferted, he has it fo, and in- 
filled to have a covenant from Baldwin^ that 4400/. was due 
to him, fearing, as he faith, that he fliould be accountable for 
the overplus to Roufe. 

So that this is a very different cafe from a truftce, who i« 
audiorifed by a will, fa^r. to fell for the payment of debts and 
legacies ; there is no original mortgage, but the truft is di- 
reSly to fell, and there is nobody to redeem, for as the truft 
was to fell abfolutely, the purchafer cannot be fubjeft to re- 
demption, and the heir is at no prejudice, if the purchafe 
money be more than will fatisfy the debts and legacies, he 
will in equity be intitled to tlie overplus. 

Nor can it well be conceived, if Powel had expefted an ab- 
folute eftate free from redemption by Roufe^ that he would not 
have infifted that Roufe fhould have joined in the conveyance ; 
befidcs he was fo confcious of having a redeemable eftate, 
that in 17 19. he prefers a bill againft Roufe and his wife and 
their daughter, the now plaintiff (who is heir at law to R^ 
bert Roufe) Baldwin and truftecs, for incumbrances afligned, 
in order, it is faid, to be quieted in his pofTeflion ; but he like* 
wife prays that if the Court (hould tliink his eftate redeen)* 
able, Roufe may be decreed to redeem by a ftiort day or be 

foredofed | 
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foredofed; and likcwifc confeflcs that he kept i^oo/. of the C«o»tw, 
pttrchafe money In his hands to fecure againft any demands ^ 

from Roufe. 

So that this has no refemblance to the cafe of Bonham and 
Nnvcomby 2 Vent, {a) 364. which is likewife reported In i («) Sopn^pt 
Vern. 7. 214. 232. 2 C*. Ca, 58. 159. 1 Eq, Abr. 312, 
pU 13. for there was no mortgage originally, but a convey- 
ance was made to one who married his niece ; and on con- 
dition that he paid him during his life 1000/. he fhould re- 
convey, and his heir fhould not redeem ; which plainly (hews 
that his intention was to prefer his niece in marriage with 
1000/. or that eftate at his own choice, but the feoffee could 
not compel him to pay the 1000/. in cafe he defired the mo- 
ney, and all mortgages being only a pledge for fecurity of xhe 
money lent, mufl be mutual in the remedy ; as the mortgagor 
has power to redeem, the mortgagee has power to infift on 
payment or a foreclofure, but the hufband could not infift on 
payment of the looo/. or a foreclofure if it was not paid; 
and upon this foundation it was decreed againft the heir \ for 
Lord Nottingham confidering it as a mortgage decreed a re- 
demption, notwithftanding the covenant that the heir fhould 
not redeem. 

It is a known rule, that if a truffee conveys, though upon wWe one p«r« 
valuable confideration, to one who has notice of the truft, tic^'ofTtr^Iift h* 
he is liable in equity to the performance of the truft. (i) If " -^bietoiu 

* ' * ^ ^ * per '^rni.rice, 

then Baldwin on non-payment within a year ftood a truftee, as 'hc>u,!)i he paid 
is infifted, for Roufey his vendees coming in with notice of de.ai ^l.^ Ci^m. 
that truft will ftand in the place of Baldwin himfelf, who is ^!f'j!'\ ^"J"' 
acknowledged to be redeemable. 

As 



'(i) It is laid down (among many they can the tru flees ; but if fuch pur« 

others) in the cafe of Man/ell v. Mr.n- chafer had notice, then the rrufl goes 

ftU, reported in Fonefler, that " if an along with the eftate, and the land ftill 

eftate fubjedl to a truft is purchafed continues fubjetl to it.'* p. 260. The 

from the tru ftecs for a valuable confi- Lord Chancellor, in the caufe of ^r^n^. 

deration, nvitbout notice, a court of lyn v. Ord^ declared that a man who 

Equity eannct affeS the furtbajtr, but purchafed for a valuable confiderartnn, 

with 
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Pow'il7' "^^ *^ Baldwin's being in poflcflion as owner, and prcfent- 

ing to a benefice, that will not ftrengthcn the cafe, for Bald- 
win had tlie legal eft ate, and confequently had a right to prc- 
fent at law \ but fince a prefentation is gratuitous, and the 

•wpw/ p' 343- mortgagee cannot account for any benefit from it, a 0>urt of 
Equity will compel the mortgagee to prefent the nominee of 
the mortgagor ; and although by the depofition of Mr. Wii- 
Hants it appears that Mr. Baldnvin prefented, it docs not ap- 
pear but that he might have prefented at tlie nomination of 
Roufe. 

[ 6iO ] And the fine between Roufi and his wife zn^ Baldwin doth 

not vary the cafe, for it doth not appear to what ufcs that 
fine was declared j and if there was no declaration of ufes, it 
refults to the ufe of thofe who had the eflate before ; it is 
I true if a tenant in tail makes a leafe not warranted by the 
ftatute, and afterwards levies a fine, it corroborates the efiate 
of the leflfee \ that is, it gives him fuch an eftate as the leifor 
might have made to him by fine, but ir does not vary the nature 
of the leafe, which .continues fubjefl to the fame refervations, 
provifoes, conditions and covenants as before. 

And if the fine be levied before any intereft vefted in the 
leflee, as where the leafe is to commence in futuroy and the 
fine is levied before it commences, it does not operate in con- 
firmation of it. 

So here the fine to Baldwin may operate to ftrengthen his 
eftate, and free it from the dower of the wife, which could 
not be barred but by fine ; but it confirms it injlatu quo, it 
confirms it as a mortgage, and does not difcharge it from the 
equity of redemption to which it was before liable ; for then 
every fine by a mortgagor, after a mortgage made, would ren* 
der the mortgage irredeemable. 



with notice of a voluntary f^^ttlement firfl purchafer, provided he had the 
from a pcrfon i/vho bought nvitbout no- very fame interell in tytty rtfpedl. I 
Hct, might (helter himfelf under the Atk. 571. 

As 
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As to the length of time, it is of little wtight in this Cto»T «, 
cafe, for although Lord Nottingham did look upon the fta- ' 

tute of limitations as a proper rule to determine the time ^ p y^^^ ^ ^ 

of redemption ; yet that has in many ciafes been varied ? **• Wmt. sSS« 

from, and no certain rule in point of time has been fixed ^ Atk.'495. 
upon. 

But here the conveyance to Powel was in 1716. and he 
preferred a bill in 17 19. for a foreclofure ; and this bill by 
the plaintiff for a redemption was exhibited in 1729. fo that 
the time of twenty years limited for entry before an ejeft- 
ment was. not elapfed before the bill for redemption againft 
P<nvel was exhibited. 

It was therefore decreed, that the deputy (hould tiiVe an [ <(i i ] 
account of what was due to Powel for principal and intereft, 
and an account of the rents and profits received fince the 
conveyance to Powel^ and that the adminiftrators of Baldwin 
ihould account for what rents and profits were received 
by Baldwin^ and ihould take an account of the intereft due 
for the monies advanced by him until he was paid off by 
Powel \ and that cofts (hould be referved until the account 
taken ; that upon payment by Croft of what fliould appear 
due to Powel, he (hould be permitted to redeem, or other- 
wife his bill (hould be difmiffed. (2) 

And upon Rearing the caufe that ftood next inter Sir Join 
Morgan verf. Powel & al\ wherein Sir John Morgan as heir 
and adminiftrator with the will annexed to J. Ridhoufe his. 
grandfather, to whom Robert Roufe had confcficd judgment in 
Jlf. Term 1710. in the fum of 1200/. being the penalty of 
a bond^iven by Roufe to him for fecuring 695/. which judg- 
ment was prior to the mortgage to Croft^ which by the ver- 
dia was found not to be executed till the 5th of July 17 12. 
though dated \n April 1709. it was by the confent of all 
parties concerned for Croft and Powel decreed, that an ac- 
count (hould be taken of what was du« on that judgment. 



(2) The cafe of Manltf^ve verf. Ball appears to have bcca determined upoa 
tod Briftoff, reported in 2 Vern. 8^. the (amc principle with the prefent. 

as 



FT tr. 
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zs well as of what was due to Poivf! ; that Sir J, Morgan^ 
on payment of what fhould appear due to Powel^ (hould be 
permitted to redeem him, or if he rcfufcd, his bill (hould 
ftand difmifled} and that in cafe Sir J. Morgan (hould 
redeem Powel^ Croft on payment of what fliould be due to 
Sir J. Morgan (hould be permitted to redeem both ; tliat 
the parties (hould be examined on interrogatories, and the 
deputy armed with power to fend for pcrfons, papers, 
records, and to \Smc a commiflion to examine witne(rcs» 



t 6i2 ] Olbaldifton verf. And. Crofs, Harry Crofs, 
Will. Kroger and Richard Chancy. In 
Scacc'. 



Cafe 263. 



The Court re- 'T^ HIS was a bill fuffgeftinj:, that the plaintiff being 

fuftd to ordef.il I r v o ™ j i. • 

account 10 equity -*• an attorney of the Common rieas, and having a te- 
Wiwhich'jwd* "*^^ o' fervant in a publick houfe, agreed with the de- 
been taxed by • fcndauts A. and H. Cro/s. Brewers, to lay his beer and ale 

prothonotary of ^ ■' ^ ^ ^ 

the Court of to the faid houfe, which he the plaintiff would pay for j 
»Eq.Abr. 8.* that the defendants brought in a bill for 314/. 15/. that 
pL ai. S. c. ^^ plaintiff brought in a bill for buflnefs dene for th^ de- 
fendants fometimes as partners, fometimes on their fcveral 
accounts, amounting to 324/. 15/. id. that this bill was 
taxed by a prothonotary at 102/. 17/.; that the defendants 
liad on a trial a vcrdift for 210A 18/. this 102/. 17/. being 
pleaded by way of fet off, and an allowance made of it, by 
the Jury. But it was infifted by the plaintiff, that the pro- 
thonotary in his taxation deduded 41/. 15/. out of tlic 
plaintiff's bill as received by the plaintiff, which had been 
etherwife difcounted ; and the taxation being upon a plea 
put in to an a£tion brought in by the defendants as partners, 
the prothonotary had difallowed all fums difburfed by the 
plain,tiff for any of the defendants on their fevcral ac- 
counts ; and fo prayed that the defendants might come 
to a fair account with the plaintiff for the monies due to 
him. 

The 



De Term. Sana. Hil. 1 1 Geo, II. 612 

The defendants did not plead, but infifted by way of an- Osbaidistok 

- . , , , ' ■< V, Cmosi and 

iwer m bar to the account prayed. Oihen. 

And the plaintiff being ready to read his proofs, the 
defendant's counfel objefted, that admitting the fuggeftions 
of the bill proved, the plalntifPs bill ought to be difmif- 
fcd, as having no foundation for relief in a court of equity j 
for if the defendant fliould be decreed to account here, 
It would tend to over-hale that taxatioh of his bill which 
had already been taken and fettled in a proper court $ and 
ill cafe the prothonotary did not make all juft allowances, 
upon application to the Court of Common Pleas, the Judges 
would have referred it back to be reconfidered; and in cafe [ tfl3 1 
this method fhould prevail, which is without example, every 
cunning and litigious attorney would prefer a bill in equity 
whenever his whole bill was not allowed, in order to have it 
re-examined, and the account taken in a court not fo proper 
for it. And though it is faid, that the bill, with refpe£t to 
the bufinefs done' for the defendants in their feparate capa- 
cities, was rejefted by the prothonotary, as not within the 
rule of reference; yet that is a matter determinable at 
law, and no impediment to the plaintiff's iflue at law, as 
fuggefted; and by the fame reafon every attorney may 
avoid fuing for his fees, and bring a bill again (t the defen- 
dant for an account in another court where his bill cannot 
be taxed. And though it be faid, that 41/. 171. i</. wad 
charged as received by the plaintiff, which was difcounted 
otherwife, that might have been a ground for a re-examina** 
tion, if the Court of Common Pleas had been applied to \ 
or if any pcrfon had received that fum wiihout confidera- 
tion, it is money received to the plaintiff^s ufe ; but after 
he had infifted on this before the prothonotary, and ac- 
quiefced in his taxation, and had had the benefit of 'it upon 
the trial, it is too late to infift on in this matter ; and al- 
though this might have been pleadf d, yet it may be infifled 
on by the defendant's anfwer. And of that opinion was the 
Court, and the bill was difmified. 
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Cafe 264. Hungate verf^ Fothergil, Adminiftrator of 

Eliz. Beft. In Scacc'. 



A charge for 
board it not to 
be qedttded out 
ot' money due, 
unlei* it wai (o 
•greed upon* 



£614] 



THIS was a bill to hare the conveyance of an eftate 
difchaiged of 6/. pit annum granted out of it to 
Elizabeth Beft for her life, on payment of what was in arrcar 
at her death. It was referred to the deputy to take an 
account of what was due; who reported 44/. i6/. id* to 
be due; but an exception ' was taken to the report, bccaufc 
no dedu£lion was made for what was due for the board 
of Elizabeth Bejly which ought to have been allowed out of 
the arrears, fince her board muft have amounted to that 
fum.or more. But fince no agreement appeared that the 
board (hould be fet againft the annuity, the Court thought 
that the deputy had done right ; for Non cwjlat but that (he 
might have paid for her board (and the deputy faid that (he 
did) ; and therefore the exception was difallowed, and on 
the payment of 44/, 16/. \d. the defendant (hould convey ; 
but on the failure of payment in (ix months his bill (hould 
be difmiiTed with cods* 



Cafe 265. Bifliop verf. Burton & Al'. In Scacc'. 



A will (hall not 
be read on proof 
of a witneft*8 
hand, unlefa 
there be pofi five 
proof that he ia 
dead. 

a £q. Abr. 765. 
fi. 17. S. C. 
3 P. Wma. 191. 



THIS was a bill for an account of the perfonal 
eftate, and if that was not fufEcient, of the real 
eftate devifed by Harriot Pett to Wiliiam Jejfup and William 
Finchy for a term of 500 years, for the payment of his debts \ 
and fcts forth, that Marriot Petf by will, dated the i6th of 
October i'jo6* devifed ut fupra^ on truft for the payment of 
his debts, and afterwards to raifc 206/. a-piece to his daugh- 
ters jE/Zz/ztoA and Janc\ and died in 1722. That the ex- 
ecutors refuGng to aft, his fon William Pett took adminiftra- 
t!on with the will annexed ; that the defendants Burton and 
Bnnce entered on thefe houfes by virtue of an outlawry againft 
William Pett the fon, which was now avoided by his death, 
and judgment for an Amoveas manum^ and therefore prayed 
3 sin 
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an account of the profits from William Pett generally, from Bishop v. 
Burtjtj and Bance fince the recall of the ' outlavrty* But 
when the plaintiff was put to prove the will, the proof was of 
the hands of Mdrriot Pett the devifor, atid of Gilbert Innis 
and James Sawhill^ two of the fubfcribing wltneflTes, who 
were proved to be dead ; and as to J. Barrington the third 
fubfcribing witnefs, the witnefs dcpofed, that he was credibly 
informed in the country wliere he lived, and believes it to be 
true, that he died two years before, and believes his name 
fubfcribcd was his proper hand- writing. But the Court was 
of opinion, that that w;is not fuiEcieiit proof to have the will 
read in evidence. 
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Term. Sanft. Hill. 



12 Geo. IL 



Cafe 265. 



A court of 
equity may or- 
der a feme co- 
vert who It an 
infant, being an 
heir or truftee, 
to levy a fine. 



Anonymous* 

A Petition in Chancery was exhibited againft an infant, 
the heir of a mortgagee in fee, upon the flatute 
'^Anfut^c. 19. (i) which (reciting that many inconvcnien- 
cies arifing by reafon pcrfons under age of 21 years 
having cftates in truft or by way of mortgage cannot con- 
vey any fure eftate in fuch lands and tenements) ena£ls, 
That perfons under age, by the ^ire£lion of the Courts of 
Chancery or Exchequer, on petition of the Ceflui que Trujl 
or mortgagor, fhall convey and aiTure fuch lands in fuch 
manner as the Court (hall direft ; and fuch conveyance or 
aflurance (hall be as good and efFeftual to all intents as if 
fuch infant was of full age ; and fuch infants fliall and may 
be compelled to make fuch conveyances and affurances in 
like manner as truftees or mortgagees of full age are com- 
pellable to convey or aflign their truft or eftate. 

The heir, againft whom the petition was, was a feme 
covert, and it was doubted by the Matter of the Rolls, whe- 
ther fhe could be compelled to levy a fine, becaufe fuch fine 
muft enure to a double intent, firft, to affure or convey the 
eftate as (he was an infant, and tlien to bar her as (he was 



(i) This ftatute extends only to id only by conftraflion of equity, 
plain and exprefs trufts, and not to CWwy» v. Lijtr, 3 P. Wms. 387. 
thofe trafts which are implied and ex- 

a feme 
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a feme covert; upon which application was made to the AKONVMowi. 
Lord Chancellor, who propofed the matter to my conficjcr- > 

ation, as it might be a cafe that might come before the Court 
of Exchequer. 

And I thought that the Court might order an infant that [ 6i6 ] 
was a feme covert to levy a fine, (2) for the aft is general ; 
firft, That all perfons under age fhall convey and afTure, 
fo that it feems to be the intent of the aft, that every infant, 
which comprehends all without exception, whether covert, 
or not ; and a feme covert cannot affure otherwife than by * 

a fine ; and the ftatute direfts that fuch infants (hall con- 
vey and affure, and the inconvenience before the ftatute . is 
recited to be, that before an infant could not make a fure 
eftate, fo that whatever aft is necefiary for any infant to do * 
in order to make a fure eftate, or aflure to the party the 
lands, ts(c, the infant is compellable to make, for he is to 
convey or afTure in fuch a manner as tlie Court (hall direft, 
and fuch conveyance fhall be good and efFeftual to all intents 
in fuch manner as if the party was of full age. It feems to 
be left therefore to the difcretion of the Court what convey- 
ance is proper \ and whatever it would be needful for a per- 
fon of full age to do to make a fure eftatCj the Court may 
direft an infant to execute; and confequently fince a feme 
covert of full age could not aflure but by fine, the Court may 
direft an infant to convey in the fame manner ; it is true 
that in many cafes a deed (hall not enure to a double intent, 
but that is when one intent was fingly in view ; for if one 
and the fame aft muft in the nature of the thing have a 
double operation or efFeft, the law will allow it to enure to 
a double intent ; as if a difleifor grant to the difleifee for 5 C^» '5* •• 
life or in tail, who afligns it over to another, fuch affign- 
nicnt enures as a truft and confirmation too« Co. Lit* 
302. <i. 



(2) The Lord Chancellor, in the judges or commifEoners to take a fine 

cafe of IP^imiinp on V, Foley reported in from an infant; but ordered the 

I P. Wms. 538. declared that he did rnafter to diredt a proper convey- 

nQt know how he could diredl the ance. 

03 
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Cafe 267. The King verf. Rich. Manning. In Scacc*. 

Infmupgling r | ^ H I S was an information by the Attorney General 
and aiding are ^ agalnft the defendant^ for that merchants unknown 
?qL*aJiri'aWe\o ^aving ijnported ico weight of tea, value 50/. and landed 
the whole pe- ^hem in the port of London^ the duties not paid or fecufcd, 
the faid tea came to the hands and pofTcfTion of the de 
feudant, knowing the duties not to be paid or fecurcd; 
[ 617 ] whereby he forfeited 150/. the treble value. The defendant 
pleads Ncn devenerunt\ and on a trial before Chief Baron 
Reynolds a fpecial verdi£t was found, That the 100 weight 
of tea was imported and landed, the duties not paid ; that 
Thomas ^ioif and the defendant, who knew that the duties 
were not paid or fecured, bought the tea for 20/. on tlieir joint 
account of one Stimuel Gibron of AJbhuruham in ^Mjfcx pri- 
vately, but only a third of the money was paid by the de- 
fendant ; that they afterwards carried it to Cudham \n Ker.t^ 
and there divided it into twelve parcels, and brought it on 
horfes in facks to a place near Londotty and thence carried it 
into London by night under their coats to an inn in Whiter 
chapelt where, by the defendant's diredion, it was put under 
a bed, on which tlie defendant laid himfelf down whilft 
Thomas ^lolf^ 'went out to fee for a purchafer, to whom 
they fold it for 24/. and the defendant had 8/. the third part 
of that price, for his proportion of the tea. 

That the value of the tea was 24 A the treble value 72/. ; 
and whether the wht)le ico// of tea came to the defendant's 
pufleflion they fubmit to the judgment of the Court ; and 
if the Court be of opinion that the 100 weight of tea did 
come to the pofTeflion of the defendant, they find fo ; but 
if the Court think that only a third part of it came to his 
hands, they find that a third only came to his pofleflion. 
By the ftatute 8 Anita ^ c. 7. fit. 17, if any goods .what- 
foever liable to the payment of duties (hall be unftiipped with 
intent to be laid on land, (the cuRoms and other duties not 
being firft paid or fecured) or if any prolubited goods fliall 

be 
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be imported, not only the goods fiiall he forfeit, but alfo The King «. 
the perfons afliding or otherwife concerned in the unfhip- 
ping thereof, or to whofe hands the fame ihall knowingly 
come after the unflilpping, iliall forfeit treble the value 
tliereof. 

And it was infifted by Mr. Strange, Solicitor General, 
that the treble value of the whole loo weight of tea was 
forfeit ; for the defendant and ^MJf hzving bought the tea 
on their joint account, the defendant had tlie poiTefTion of * 

the whole, and partners in a wrong are anfwerable for the 
whole; and cited a cafe Mick. 1721- Doe ytx. Butlary on 
a Deveneruntj where it was fuid. That the defendant having 
carried away for his (hare but four anchors of the 320 r 618 1 
gallons of brandy and 200 gallons of wine charged in the 
information, ought to be charged wich no more than what 
he carried away; but by Montague Chief Baron, as the 
defendant was prefent when the whole quantity came on 
(bore, he was liable for all, it not being material what he 
carried off himfelf; and a verdidl was for the King for the 
whole.. 

So in Michaelmas 172^. The {a) Attorney General verfus («) B«nb.i»j. 
Amhro. Burgefsj on a Devenerunt for 3000/^. of tea and 
2Qoli* of coffee, it appeared that the defendant had feveral ^ 
partners in the goods, and that all did not come to the de- 
fendant's own hands; but Pengelly Chief Baron^ As there 
appeared no diilribution to be made between the partners, 
and they having a joint property, the poflcffion of the per- 
fons to whofe hands the goods came was the pofleflion of the 
defendant ; and when feveral perfons are concerned in a fa£l 
of this nature, though they arc not all "together when the 
faft is committed, every one may be profecutcd- for the pe- 
nalty feparately ; that the receiving of the goods by the de- 
fendant's agents after the landing, was fufficient to charge 
tlie defendant, and as all the partners afted their parts, they 
were agents for one another, and all chargeable ; ^hat where 
fcvcial were concerned in taking goods, trover lay againft 

O 4 any 



6i8 De Term. Sana. Hil. 12 Geo. II. 

The King v. J^ny oi!lc ; and the King had a vcrdi£k for die whole quan* 

tity. 

So in the cafes, The Attorney General vcrf. John Palmer^ 
in Pnjch. L727. 



(s) Bunb. 213. 
(laN.) 



The {a) Attorney General vcxL Edward Carkeld^ inHiL 1732. 

The Attorney General verf. Sweetings in Pa/tb. 1727. 

The Court took time to confider thofe cafes, and after fome 

days confidcration, I was of opinion for the King, but not 

merely becaufe the goods were bought on their joint account, 

• for though jointenantsySf///'^^/frw^r/^«- /w^/, yet to divers 

purpofes each hath but a right to a moiety, as to infeofF, give 

Iffra, p. 6*5. ®^ deniife, to forfeit or lofe by default. Co. Lit* 1 86. a. If 

r 610 1 *^^ purchafe, and one is a Villain, the Lord can enter but into 

a moiety, or if one be an alien, the King, on office found, (hall 

have but a moiety. 

If one jointenant be indebted to the King, but a moiety 
fliall be extended; afld if he die before any extent, no extent 
fliall be made on the land in the hands of the furvivor* C#. 
Lit* 185. a. 

If A. B. and C. are partners, and judgment and execution 

IS fued againft A. only his fliare of the goods can be fold ; it 

is true the Sheriff may feize the whole, becaufe the (hare of 

each being undivided cannot be known 1 and if he feize 

more than a tliird part he can only fell a third of what is 

fcized, for 5. and C. have an equal intereft with A. in the 

goods feized^ but the Sheriff can only fell the part of him 

againft whom the judgment and execution was fued. So it 

was refolved .by Holt and the Court, Heydon and Heydort, 

a) Holt, 3C1, MicL s ^^^. ^ M. I SaJk. 392. (b) So it was holden (r) 

Supiap. 277. I Sio*u;. 174. per Holt, znd no Judge denied it, and Pollex^ 

\1)*hI\x,\^1. fi^'*^ opinion accords. And in tliat cafe Backburfi znd Qin^ 

^ 5/« *^''^» ' S^ow. 174. when 2l Scire Facias iiTued acainft J?, af- 

7. \A Raym. 1 r • r 1 /% 

S71. ter the leizure of all the partnerfhip goods upon the judgment; 

u?rt, p. Vxl\ *"^ executicfn againlt A. and the Sheriff returned Nulla tona^ 

it 
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It was holden a falfc return ; for B. had a fliarc of the goods, '^ ^iko •• 
and the pofleflion continued in him) notwithitandxng the fei-^ 
•zure upon the execution againft A. 

But for the more explicit declarations of the grounds of 
my opinion, I do agree, Firft, That where feveral perfont 
are cngagtd in a tortious aft, all prefent and aiding and affift- 
ing in it are cquilly culpable, and liable to anfwer for the 
whole of the mifchief done, and that where they are parties 
in the a£l, though not perhaps prefent at that particular 
branch of it for which he is charged. It is fo in the cafe of Foil* 350. 
robbery, burglary or other felony 5 and therefore if A. and, 
B. engage in a robbery or burglary, and A* (lands to watch 
while B. breaks open and robs the houfe, or while B. pur- 
fues andi robs a perfon out of his fight, and if B. kills the 
man A. is guilty of the murder ; fo it is if feveral come to 
do a trefpafs, to make an aflfray, rob a park, plunder a (hip, •- ^ -■ 
or run prohibited or uncuftomed goods, all engaged in the 
izSt are chargeable with the whole doings, and all the confe- 
quences of it, if murder be committed by any of the company, 
though the reft were in other rooms, in other parts of the 
park, or know not \»hat goods were taken or carried off by 
others, they are equally guilty j for in the eye of the law they 
were all prefent aiding and aflifting ; and therefore if the de- 
fendant had been found guilty of aiding or aflifting, or other- 
wife concerned in unfhipping the tea, I (hould make no quef- 
tion but that he would have been liable to the penalty of the 
treble value for what he or any others at that time carried ofl^ 
for they were all aiding, aflifting, and concurring in the fame 
tortious a£l« 

And this is what was determined in ' the cafes cited ; in the 
cafe of Doe and Butiar, the Chief Baron Mouniague faith, the 
defendant was prefent when the whole came on (hore, there- 
fore it was not material what he carried ofi^. 

So was tlie determination by Chief Baron Pengellyy in the 
cafe of the Attorney General and Burgefs \ all the partners 
9£kcd their parts, and were agents one for another, and all 
chargeable. It is faid indeed before, the partners having a 

joint 
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The KiKo ur. j^j^^ property, the poffcffion of the pcrfons to whofc hands the 
goods came was the poffcffion of the defendant ; but this can- 
not be meant of a joint property by purchafe, but where fere- 
ral pcrfons are parties in the tort ; in running the goods into 
otlier hands, the poffcffion of thofe to whofc hands the goods 
came is tlie poffcffion of the defendant, who was a party in the 
running of tKem, though he was not the particular perfon who 
brought the goods to the hand in which they were found ; 
for fo it is, added he, where fevcral pcrfons were concerned in 
Cirtb. 171. a fadl of this nature, though not all together when the fa£l is^ 
160! fl.^' ' committed, yet every one may be profccuted for the penalty 
feparately ; this, or (imilar to this, muil be the cafe to make 
all the expreffions pertinent and confident, if we have a full 
and right account of them. 

So in the cafe of the Attorney General verf^ Palmer^ which 

was on a Deveneruni ^for looo lb* of coffee. " It was objcfted, 

( 62 1 J that the defendant being hired with others for carrying the 

goods in the information, he was chargeable for no more than 

the two bags which he carried* 

But it was anfwered by Chief Baron Pengelly very rightly, 
that the defendant was a perfon to whofc hands the goods 
came within the nature of the ftatute ; for as all the pcrfons 
went together with one intent, the Crown might charge 
whom they would. All agents are to be charged, othcrwife 
tlie a£t was not made full enough for the benefit of the 
Crown \ and it appeared that the defendant had the whole 
charge of the goods for fome part of the time. A private 
* perfon may bring an a£lion againft any one, where fevcral 
are concerned in taking his goods from him. He remem- 
bered an atlion againft two for ftranding a (hip, when 2o» 
were concerned, and a verdidt againft them, and they paid 
the money. 

So in the cafe of the Attwnej Gtnerat verf. Edtoard Car" 
hldy on a Devemrnnty for (?ooo lb. of tea, which it was proved 
the defendant and others brought from the fea-fide at fcVeral 
times. It was obje£ted, that the defendant could not be 

charged 



(loN.) 
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charged with more than the three horfe-loads he carried, Cnce Th«KiMc v. 
the defendant had not the command of the reft, nor was 
their mailer. 

But it was anfwered, Where feveral arc coficemed in a 
joint dcfign, they are all anfwcrable, as in cafes of cofts 
and wrongs. In trefpaifsj if feveral take away goods, all are 
anfwcrable for the whole. In this^cafe they were all jointly 
concerned in the fame thing, and every one anfwcrable for 
the whole j the laft cafe, The Attorney General and Pidmer^ 
was cited that the feveral profecutions there could be but one Banb. 113* 
recovery by the King \ for if fatisfaflion was recovered from 
one for the whole, the others were difcharged \ if feveral are 
bound in a bond, all may be fued, but there can be but one 
fatisfa£lion. 

Per Chief Baron Reynolds. Where feveral are jointly con- 
cerned it is a joint undertaking, they are all liable for die 
whole, though the Crown can have but one fatisfa£tion. r 522 1 
And the King had a verdi£l for the w hole. 

And a cafe was cited, P. 1727. inter The Attorney Gene^ 
r/i/and Sweeting, on a Devenerunt for i8oo/^. of tea, lOolL 
of cocoa, 150/^. of coffee. 

Obieftion. The defendant was not chargeable within the 
words of the (latute ; for he kept a public-houfe, and was 
not refponfible for the goods brought there by the guefts ; the 
goods belonged to another, and the defendant could not 
know but by hearfay that the gdbds were run. But Chief 
Baron Pengeily was of opinion, that fince the zSt made, not 
only the importer, but thofe to whofe hands the goods came 
after, were liable to profecution, the Crown might charge all 
to whofe hands the goods came after importation ; for the firft 
might not be found, and if other perfons could not be profe^ 
cuted, the a£l would be evaded; and where a perfon delivers 
run goods over to another, both are equally guilty. 

And afterwards, viz. in February 1738. HiL X2 Geo. 2^ 
the Court gave their opinion. And it was agreed, firft, That 

in 
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The KiKc V. in all cafes of tort, all pcrfons prefcnt, aiding and aflifting arc 
eqaally liable for the whole niifchief done ; and one (hall not 
cxcufe himfclf by faying that he did but little part of the tref- 
pafs ; for in trefpafs there are no acceiTarieg, but all aiding 
and aflifling in it are liable. 

So that in pulling down a houfe, plundering a (hip, run- 
ning goods, which are illicit and tortious a£ls, all are refpon- 
fible for the whole damage done. And this is what was de« 
tcrmined by Chief Baron Montaguey Doe ver. Butlary the de- 
fendant being prefent, and helping to bring the whole on 
Ihdre, was refponfiblc for the whole, and it is not material 
what he himfelf carried. 

So by Chief Baron Pengelly^ in the cafes of The Attorney Gr- 

fural verf. Burgefs^ and The Attorney General and Calver^ 

That where fcveral perfons are concerned in a joint faft of 

C 623 3 ^^^ nature, though not a|l together when the ItlCc is done^ 

every one may be profecutcd for the penalty feparately. 

So Chief Baron Reynolds detcrqiincd in the cafe of The Al^ 
torney General and CarbelJ, where feveral are jointly con- 
cerned, and it is a joint undertakings they arc all liable for 
the whplc. 

Secondly, It is agreed, tliat where run goods come to riie 
hands of any perfon knowingly, by this ftatute 8 Ann. fuch 
perfon is made liable to the fame penalty of the treble value, 
although he is but in the nature of an acceflary in receiving the 
goods, as well as the principal, who was aflifting in the run- 
ning and unfhipping of the goods. But there is this difference 
between them ; he who was prefent in helping the goods on 
(hore is a party in the illicit u£l itfelf, and tlierefore is charge- 
able with the whole ; but he who receives any part of the 
goods after tliey are put on (hore is not a party to the original 
z&y but is only culpable for what he receives, and confequently 
can forfeit only Uie treble value of the goods which came to hia 
bands. 

And 
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And I believe nobody would think it fo confon'ant to jufticc, The Kmc «b 
that the receiver of a pound of tea or coffee, which had not paid 
duties, fhould pay the treble value of looolb. which was run 
at the fame time, which he knew nothing of. Our law is 
very cautious in extending punifhment beyond its due propor- 
tion; and therefore in trefpafs, mayhem, pramunire^ (sfc. 
there are no acceffaries, for acceffarics before by counfel or 
command are in the fame degree as principals ; but the accef- 
fary after, by receiving the offender, cannot by law be under 
any penalty, unlefs the (tatutes which induce the penalty ex« 
prefsly extend to receivers and comforters, as fome do. 481.0010,36. 
I HaU'^HiJl.P.C.eii. 

Thirdly, It is agreed, That if a perfon be hired to carry 
goods which have not paid duties, knowing the duties unpaid, 
he is a perfon to whofe hands the goods knowingly came, and 
confequently liable to the penalty of the treble value, other- 
wife the aft might be eafily eluded. 

But there is a difference where a perfon is hired to help the [ 524 ] 
goods on Qiore, from him, who being prefent, and aiding and 
affifting in the unftiipping of tlie goods, is party in the wrong, 
and liable as every principal aftor to anfwer the whole da- 
mage. And that was the cafe of The Attorney General and 
Palmer^ wherein it was faid, that all the perfons hired went 
together with one intent to carry off the goods. If perfons 
are hired to pull down a houfe, they are all trefpaffers. But if 
a porter be hired to carry a parcel of tea after the importation, 
which he knows was run, he is a perfon to whofe hands that 
parcel came within the intent of the a£l, and will be liable to 
the treble value of that parcel: but I believe nobody will fay 
that he is anfwerable for the treble value of the whole cargo. 

Fourthly, So likewife if a keeper of a public houfe receives 
the whole parcel, which any of his guefts, whom he knows 
to be a fmuggler, brings to him, and takes it into his poffeffion 
and conceals it for him, he is a perfon to whofe hands thofe 
goods came, and will be chargeable with the penalty of the 
treble value of what he fo concealed, but not of the goods 

carried 
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TheKtNGv, carried by Other perfons to other places. So was the cafe of 
The Attorney General and Sweetings and many fubfequent de- 
terminations* 

Fifthly, So likewife if »a perfon buy any quantity of goods 
, which he knows were run, and the cuftoms not paid, he will 
be chargeable with the treble value of the goods fo bought^ for 
he is a perfon to whofe hands the goods came; for though it was 
under the pretence of a contrail, yet fince he knew that the 
cuftoms were unpaid, it ix'as an illicit contrail, and he becomes 
particeps crimnis by receiving thofe goods ; and the con trad 
or purchafe will no more exempt him than if he had bought 
goods of a pirate or felon, which alters not the property of 
them* 

By the ftat. 8 Om* c. i8./ 10. Forafmuch as perfons 
uling chndeftine trade, are greatly encouraged by many for 
private lucre, who buy and receive goods dandcftincly im- 
ported ; if any (hall receive or buy any goods dandcftincly 
^^ run or imported before condemned, knowing the fame fo to 

be clandeftinely run or imported, forfeits 20 /• on convi<£lion 
before a Juftice of the Peace. 

But fuppofe two perfons join ftock together, and buy goods 
on their joint account, and one is conufant that the goods are 
run, and the other is not, (which was the prcfent cafe, for it 
cannot be intended that ^«5/^knew the goods were uncuilom- 
cd, unlefs it had been fo found, foxfraus mn eft prafumenda)^ 
I am clearly of opinion that the defendant is liable to tlie treble 
value, though ^t6if\% not; but then the queflion will be for 
what quantity he is liable ; and I am of opinion, that if they 
had divided the goods after their purchafe, that the defendant 
could be liable only to the treble value of his fliare, and no 
more, for no more came to his hand or pofTeilion ; for though 
Sopra, ^6I?•^ jointcnants arc feifed or poffeficd per my ^ per touty that is, 
they arc fo far poffeflcd of the whole that none can fay, rill 
partition made, that this or that part is not in his poflefiion^ 
« yet they in right and reality are pofiefled of no more thaa thdr 

proper fluire or purparty. 

At 
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As therefore they give or difpoCe of no more, fo neither '^'^"**''' 
can they forfeit any more. Co* Lit. i96» a. 

If a villain and freeman purchafc, the Lord is entitled to Sopn, p. 619. 
what his villain is pofTefled of^ yet he can enter into a moiety 
only. 

So if an alien and natural-bom fubjcft purchafe, though th© *"P"» ^ ^'9- 
heir is entitled to all the alien was feifed or poflefTed of, yet 
the heir, on office found, can have but a moiety. The treble 
value of what comes to the defendant's hands is the meafure of 
his penalty, but that muft be meant of what really and truly 
comes into his pofieiTion, and not what notionally and virtually 
only can be faid to be in his poffeflion. 

If partners be of goods, and execution be fucd by Fieri [ 626 J 
faciaj againft one for his feparate debt, the Sheriff may feize 
the whole in order to inventory and appraifc them, and to have 
a true account of the value; but he can fell .but the fhare of 
him againft whom the Fieri fadas was fued, for the Fieri fa^ 
das warrants him to levy de bonis Jff catallis of the one, and * 
all may in fome fenfe be faid to be his goods, bccaufe he hath 
a joint intereft in all, yet fince he hath a right and pofleflion ^"P" ^' ^'^ 
of a moiety only, the Sheriff can difpofe of no more, Heydon 
2nd Heydofjj I Sj/i. 392. 

And notwithftanding fuch feizure of the whole, the other 
partner continues in poffeflion of his fliare or moiety; and 
therefore where ^4. B. and C. were partners, and upon a 
Fieri facias againft J. the Sheriff had feized the whole, and a 
Fieri facias came againft B. and the Sheriff returned Nulla 
tofta, it was refolved that an adion on the cafe lay againft him 
for the f^fe return, for .B. was ftill in poffeffion of his third 
part of the goods. Bachtrfl and Clinkerd^ i Show. 1 74. 

However, as this fpecial vcrdi£l is found, I think the whole 
100 weight of tea came to the defendant's poffeffion, for it is 
faid, that he took care of the whole, that by his diredion it 
was put under the bed, and he lay down on the bed; (9 that 
apparently he had at one time the. whole under bi| cuApdy 

and 
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(a) Comb. 363. 

Holt, 37. 

II Mod. 54. 

SC, 

Supra, p. 328. 

(UN.) 



and care, and afed endeavours to conceal it) knowing the 
^hole to be uncuilomed goods. What more does an inn- 
keeper or alehoufe-kcepcr do, who takes the gcods of a fmug- 
gler to lay up and conceal? So it was determined in the cafe 
of Tie Attorney Genera/ and Sweetings 1727, and many times 
fince. 

A jointenant may make his companion his bailiff, and 
maintain account againfl: him as fuch. Co. Lit. 1 86. a. Here 
Thomas ^i/w/ intrufts the defendant with the goods to conceal 
and fecure them; fuppofc he had embezzled them, would he 
not have been chargeubit by his companion for them ? And if 
fo, he muft have pofiefllon of them. 

It is not necefTary that he to whofe hands goods came 
(hould have the abfolute poiTeflion in them. If a man delivers 
money to a fervant to carry, and he is robbed of it, the fervant 
may maintain an aAion againft the hundred, and declare that 
he was poflefled tit de bonis Juts propriis» So it was refolved 
4 Mod, 303* Combs (a) verf. Hund, of Bradley ^ and yet the 
pofieiEon is not di veiled out of the mafter, for he may bring 
an a£lion if he pleafes. 

And judgment was giv^n by the whole Court, that the 
defendant (hould be charged with the treble value of the whole 
100 weight of tea, which amounted to'72/« 



Cafe a68. 



Philip Earl of Chefterfield verf. Charles Duke 
of Bolton. In Scacc. 



A coTenant to 
keep a lioufe in 
good tad faffici- 
cnt repair, and 
fo to leave it» 
binds the cove* 
luntor tore- 
bvild.ifthe 
hoofe it burnt 
down by acci- 
dent. 

sLdRaynkQix. 
1165. 
3 BurM63S, 



THIS was an tlQaovi of covenant, wherein the ptaintifT 
declares, That by an indenture dated the 21ft of July 
1713, between Anne Vaitghan^ fole daughter and heir of John 
late Earl of Carbery^ of the firft part. Scroop Earl of BridgevuH 
teTf Cho* Earl of Suriderlatidy Edward TFilliam Pawleit^ and 
the plaintiff, then named Philip Dormer Stanhope^ of tlie fe- 
cond. Sir Thomas- Stepney, Sir Edward Matifelly Sir Nicholas 
Williams and Griffith Rice of the third, the defendant then 

Marquif 
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Marquis of Winchefter^ of the fourth, and Richard and John CHti-ri*- 
Vaughan of the fifth part, reciting, that the late Earl of Carberj Bultom. 
devifed his eftate in Com. Carmarthen for loo fears to Richard 
and John Vt^ughan^ on truft to raife 150/. per annum, for the 
maintenance of his two fillers Lady Frances and Lady Altham 
tor their lives, reverfion to his daughter and her heirs ; and 
that in confideration of a hiarriage between her and the de^ 
fcndant (he conveyed to the faid Earls of Bridgwater , Sunder- 
land J Lord William Pawlett^ and the plaintiff and their heir$, 
all the capital meffuages called Golden Grove, the demefne 
lands, park, warren, Vc. to the ufe of the defendant and the 
faid Lady Anne Vaughan his intended wife, after the marriage, 
for their lives and the life of the furvivor, without impeach- 
ment of wafte, except fuch wafte afterwards reftrained ; then ^ '^^g -1 
to truftees, to preferve contingent eftates \ then ro the firft 
and other fons of the defendant on the body of the faid Lady ' 
Anne in tail male % then to the daughters of the faid marriage^ 
then to fuch ufes as Lady Anne by deed or will (hould ap- 
point, and for want of appointment to her and her heirs; the 
defendant covenants with the faid Earls of Bridj^atir, Sunder- 
tafidf Lord William Pavjlett and th6 plaintiff, that at all times 
during his life, the defendant (hould and would fufficiently reJ^ 
pair and keep in good and fuificient reparation the faid capital 
meffuage called Golden Grove, and fo leave the fame at the 
time of his deceafe; he being allowed to cut fufiicieht timber 
for repairing the fame. And the plaintiff a(figns the breach^ 
that after the faid marriage, viz. on the ift of May 1^30, and 
from thence coittinually hitherto, the faid capital meffuage 
called Golden Qra^e, and all thd buildings thereof, have been 
in decay and wanted good and fuificient reparation, and great ' 
part thereof fallen down ; and although the defendant during 
all tlie faid time was allowed to cut down fufficient timber for 
repairing the fame, yet he hath not repaired the fame or any 
part, or kept It in g6od and fufficient repair* 

iTie defendant by leave of the Court plead^ double j firft. 

That he hath repaired aiid kept in good and fuffi^cnt repair 

Vol, IL P the 
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CirisTii- the faid capital mcffuagc according to the form and cBtSk' 
froLTOM. of the faid covenant ; and thereon ifTue is joined. 

Secondly, Tliat before the faid ift of May three fourtK 
pans of the faid capital meffuage was burnt down, and that 
he repaired and kept it in fufficient repair until it was fo 
burnt down ^ and that he hath fufficiently repaired and kept 
in repair the refidue of the faid mciTuage chat was not burnt 
down, upon which the plaintiff demurs. 

And it was infifted by Mr. Tay/or Counfel of the defen« 
dant, that by this accident the defendant was excufed from 
the repair of the houfe ; for, as in waile the defendant 
is excufed by inevitable accidents, there is the fame reafon 
r 6ao 1 ^^ fliould be excufed in covenant. If a man covenants to 
deliver a horfc, if the horfe die before the time, he is ex- 
cufed. Pal. 549. And wherever a thing cannot be dcH- 
Uard. 387. vered in the fame plight, he will be excufed. 1 Co. 98. 

Sbel/fs cafe. 

Secondly, And this is the more renfonable (ince the ftatute 
6 ^nna, r, '^i. fee. 6. (i) by which it is provided. That 
no aftion Ihall be brought or profecuted againft any perfon 
in whofe houfe any fire fliall begin, or any recompence madt 
by fuph perfon, for any damage fufiered or occafioned there^ 
by; in which ftatute the words are general, and muft ex- 
tend to all perfons ; and it provides. That the perfon whofe 
houfe is accidentally burnt (liall not make recompence for 
any damage fufiered or occafioned thereby ; and this is tlie 
defendant's cafe, for the plea faith. That the houfe mention- 
- cd in the declaration was burnt by accident without any de«> 
fault of the defendant. 

Thirdly, The plaintifi^ hatli not intltled himfelf to this 
a£tion of covenant, for the covenant is. That the defen- 



(1) This fefkion is made perpetual by the flat. 10 Ann. c. 14. 

dant 
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iant fhall repair, bcine allowed to cut fnfficient timber for CHi«Tt»- 
rcpairirlg the fimc; fo that the allowance of fufBcicnt tim- Boltok. 
ber is a condition precedent, which ought to appear to have 
been complied with before the defendant can be charged 
with the repair. 

It is true that the declaration avers, that the defendant - 
was allowed to cut fufficient timber, but does not fay that 
there was any timber to cut ; and the plaintiff ought to fliew 
every thing requlfite to be; done on the plaintiff's part, pre- 
vious to his aftion ; and if there was no timber the defen- 
dant could not, nor was he bound to repair ; and confe- 
quently the J)Iaintiff fliould have faid that there was fuffi- 
cient timber which the defendant w^^ allowed to cut 
down. 

Fourthly, The declaration doth not fliew that the plaintiff, 
who is the covenantee, had any intereft in the land, and 
tbnfcquently that he is prejudiced by the houfe being burnt ; 
die houfe belongs to the defendant himfelf during his life, 
and it doth not appear that he hath any fon, or if he hath, h6 
only could be damnified ; Why then (hould the plaintiff ?. ^ ^ 
tccovtt any damages in this cafe ? 

On the other fide it was infilled. That in this cafe the 
defendant hath exprefsly covenanted to keep the houfe in 
good and fufficient repair, and therefore is obliged to do 
what he has undertaken to do ; he might have excepted 
fire, as is frequently done ; And what reafon can there be 
for fuch an exception, ♦ if the party was not otherwife 
bound to make good any damage which might happen by 
fire ? 

This therefore is not like the cafe of waflc, where Jrt- 
evitable accidents excufe^ but even in wafle^ the de- 
fendant muft repair in convenient time \ and if blown 
down hf tempeft, confumed by lightning or deflroyed by 
« enemies, the tenant may take the materials which remain, 
to repair J much more where the covenant is exprcfs to keep 
lA repair. 

P 2 So 
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Chi8t«»- So is Dy. 33. «. Where a Icafe was made of a meadoWf 

BoLTon. in which the leflee covenanted to fuftain and repair the 

banks, fo that the meadow fhould not be furrounded, under 
tte penalty of lo/. but by a fudden and outragious flood, 
occafioned by overturning the wears in Devon, the land wat 
drowned and the banks demoliihed. By F'tt%hfrbert and 
Shelly , the leflee is excufed from the penalty ; as where ail 
houfe is burnt by thunder, or blown down by the wind, 
becaufe it is the aft of God, which cannot be refifted j but 
yet he is bound to do it up and repair it in convenient time 
by reafon of his covenant. 

So it is faid in Stile 48. That the leflee is not chargeable 
for wade where an enemy invades> unlefs he be bound by a 
particular covenant to keep the land let, without waftc. 

In Aleyn 27. in the cafe of Paraditte ver. Jane, which 
was an adion of debt for rent, the defendant pleaded expuU 
Con byTrince i2«//^r/ with an army; and it was refolved to 
be no plea; (a) for when a man by his own contrail creates 
a duty or charge on himfelf, he is bound to make it good if 
he may, though an accident by inevitable neceflity happen, 
r <f3 1 1 becaufe he might have provided againft it by his contraft. 
Therefore if a leflTee covenant to repair an houfe, which is 
afterwards burnt by lightning or thrown down by enemies, 
he ought to repair it. 

,it) Skin. lie. So the cafe of Pool ver. Archery In 2 Show. 401. (a) whcro 
S. C ^ \ f 

there was a covenant to repair; and the houfe was* burnt 

down; the leflee pleads entry by the leflbr the next day 

after the houfe was burnt down, fo that ho cou!d not repair; 

and judgment for the plaintiff. 



(2) It was refolved to be a bad plea thing to the purpofe. Had it been an 

upon the ground of it's being to an adion of wallc, and the wafle had 

sflion of debt brought for rent due b'reii done by Prince Rv.pert and his 

upon the leafe, which lies merely upon foldiers, fuch a circumftance migh: 

II contrad between the parties, to which have been pleaded to bar the plau.tiff. 

fuck collateral matter pleaded fHA no- Style 47. 

So 
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So in the cafe Sti. 162. (7) Comton and Allen. So a Leon. Chuth. 
189. (<i) So in 2 Stfff^. 420. {h) in the cafe of Walton verf. Bolton. 
Waterhoufe. (a) S-r.96. 

In all thefe cafes it is determined, that the leflcc. is bound 5^^^^ *^ 
to repair, though the houfe covenanted to be repaired is con- 
fumed by fire. 

This cafe was again argued by Mr. Clark for the plaintiff, 
and by Mr. Starky for the defendant. 

And it was infifted for the defendant, firft, That the 
aQion was not maintainable againft the defendant in tHis 
cafe, becaufe it does not appear that the houfe called Grove 
Placi^ was by fettlement limited to the defendant in poffcf- 
fion, for there is a term of an hundred years limited to 
John and Richard Vaughan^ on truft to raife 150/. per anh. 

for his fillers ; and another term of years limited to 

truftces for the fcparate maintenance of the Duchefs after 
her marriage ; and Grove Place might be included in one of 
thefe terms-, and if fo, .it could never be the intent that he 
fliould repair it till he came into the poflcffion of the eftatc. 
Sed mn allocatur ; for if this would excufe the defendant, it 
was incumbent on him to (hew that it was comprifed in one 
of thefe terras, for it (hall not be intended ; but in cafe 
it was fo, when the defentlant has exprefsly covenanted to 
Ytt^ Grove Place \n rt^zxr J he will be obliged to do 'it, al- 
though it had been fettled as part of the fcpjiratc mainte- 
nance of his wife, A man may oblige himfclf by covenant 
tp repair an houfe in the poiTefTion of another. 

Secondly, The covenant is, that he (hall keep in repair, [632] 
not that he {hall rebuild, and therefore it could not be the 



(3) The cafe of 0«//a« verf. Jllen murs to ihi« pica, and for caufc fliews, 

is vxaAly in point ; it was an aftion of that the plea was contrary to the dr. 

Covenant brought by Compton againft fendant's exprcls covenant by his deed. 

Allen his leffcc for years upon a cove- and therefore was not good. Roil 

nant of the indenture, for not keeping Chief Julticc faid, that a Icflee that 

the houfe let unto him in repair. The covena:ueth to repair, ought to do it 

defendant plead} that the houfe was if the houfe be burn, ha it by ncfli- 

burnt by c^ualty. The plaintiff de- gtnceor by other means, 5//& p. 162, 

P 3 intent 
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CaxtTM^ intent of the parties to bind the defendant beyond the com- 
^0LT9N« , moil and ordinary repair, and not to make a new houfc^ 
if hj accident, without the defendant's default, it (bould be 
burnt or demolidied. Sed non allocatur ; for when the de- 
fend nt covenants that he will repair, and keep in good and 
fuffi^ient reparation without any exception, this in>ports that 
he (hould in all evens repair it ; and in cafe it be burnt or 
fall down, he mud rebuild it, otherwife he doth not keep it 
in good and fuiScient reparation ; and this is warranted by 
the cafes cited, which (hew that the covenantor muft rebuild 
if neceffity require, as where the houfe is burnt by fire, 

Thirdly, The eftate limited to the defendant is without 
impeachment of wade, and confequently the covenant to 
repair is contradi£kory and inconfiftent with it. Sed non allo^ 
caiur \ for the eftate is not abfolutely without impeachment 
of wafte, but it is with an exception, except as herein after 
reftrained \ and it is afterwards reftrained from cutting trees 
in walks, or ornamental, and therefore the covenant to repair 
is not inconfiftent with the eftate given him \ nor does it fol- 
low, that if a perfon has an eftate without impeachment of 
wafte, that he may not oblige himfelf by covenant to keep 
up an houfe upon it in repair. 

Fourthly, It is not flicwn that there was fufficient tim* 
ber allowed to tlie defendant to put the houfe in repair j 
the covenant is. That the defendant fliall repair and keep in 
good and fufficient repair, he being 'allowed to cut fuffi- 
cient timber for repairing the fame, that was not in the 
walks or ofnamental to the faid meffuage ; now this being 
in the nature of a condition precedent, it ought to be ex* 
prefsly averred that this was done, before the defendant 
can be cliargcd with any breach of covenant for not re- 
pairing. 

It is indeed fiild, although tlie defendant was allowed tQ 
cut fullkient timber for repairing, that was not in any 
walks or otherwife ornamental, but that is not full enough \ 

for 
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for firft, the word (although) is no proper or formal aver- Ch«^ti». 
ment. Secondly, It is not (hewn that there was any timber Boltoh. 
growing bat what was in the walks or ornamental j and it 
fhould have been exprefsly alledged that there was timber 
fiifficient befides what grew in the walks or was ornamental 
to the houfe ; it is not enough to fay that he was allowed to 
cut timber, if there was none to cut down. It was not fuffi- 
cient to alledge that the defendant found good fecurity, un- 
lefs ihewn who was the fecurity he gave. Telv. 49. Thirdly, 
It is not faid, who it was allowed him to cut down the tim- 
ber, and fo altogether uncertain; this is* traverfable, and 
what iiue can be joined on this averment ? 

Sed non allocatur \ for it was anfwered and refolved by the 
Court, that licet has been always holden a proper word for an 
averment* 

And as to the other part of the objeftion, it is enough to 
make the averment in the words of the covenant; and in 
cafe there was not timber fufficient, the defendant might 
(hew it ; and as that was a matter for his benefit, it was in« 
cumbent on him to (hew it, and it ihall not be prefumed, 
and it muft be intended that he was allowed to take it by all 
who could give that allowance. Judgment upon this plea 
for the plaintiiT (4) 



(4) The Court determined in the rebuilt by the lefTor. A fimilar de- 

cafc of Monk v. Cooper reported in cifion, and upon the authority of the 

2 Ld. Ray (11. 1477. and 2 Str. 763. ab^we cafe, was given in the cafe of 

that a leflee who covenants to pay Bel/our v. Wejion reported in 1 Term 

rent, and to repair wiih exprefs ex- Rep. p. 310. and the law up?n the 

ception of cafualties by lire, is liable fubjeA is recognifed by ^«///r juftice, 

upon the covenant for rent, although in the cafe of Dots* Sandbam, 1 Term 

the premifes are burnt down« and not Rep. 71 q. 



P4 
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Cafe 269. Wallis verf. Pain and UnderhiU. 

Clow ieed II « /i BUI was exhibited in the Exchequer by die plaintiff, 

rmali tithe uid A, . a \. - - c 

••rttchdttcto ^ ^ who was tenant or farmer under ths impropriator of 
Banbl'jJ]^ the great tithes in the parifh of Prittleweli in the county of 
^-^* EJex, and infifted that the defendant fowed a field with 

Clover which was cut for hay ; he let the Aftermath grow 
for feed which was cut and thrafhed for feed, of which the 
plaintiff ought to have the tithe as a gr^at tithe. The de- 
fendant Pain infifted, that he was fanner of a farm called 
Millton-Hally and that there was a Modus to pay 2d* an acre 
and ten bufliels of wheat to the Vicar in lieu of all fmall 
tithes; that he had paid to the plaintiff for the tithe hay of 
[ 634 ] his clover, and that die aftermath of clover ftood for feed 
^nd was thrafhed for feed, which was a fmall tithe and 
payable to the Vicar ; and Mr. Underbill the Vicar infifted 
upon the tithe of clover feed as a vicarial or fmall tithe. 

And by the depofidon of feveral witntffes it appeared, that 
the difference between Clover cut for Hay and that cut for 
Seed was confiderable, and when made into hay it was cut 
• while the grafs was green and fit for cattle to eatj that 
when cut for feed it ftood till the ftalk was fear and good for 
nothing, but was thrown out for ftover of fodder, and the 
feed was the only thing of vahie or regarded ; and that the 
tithe of clover feed had been always paid to the Vicar in 
that parifti, and boked upon as a fmall tithe ; that the impro^^ 
pri.itc5r had never received it but once about five years ago, 
when the plaintiff took it from a woman in the pajifli \ but 
for twenty or thirty years the defendant had received it 9S 
fmall tithes, and fifty years ago it had been paid to or 
for the Vicar ; indeed the Vicar Mr. Underbill for a great 
part of the dme he has been Vicar, held the great tithes 
likewifc. 

It was argued by Mr. Banbury and Mr. Boothj that clover 
feed is in the nature of a great ddie^ and due to the plain- 
tiff; 
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tiff; for as tithe hay is due to him, the feed of that hay WAtm «. 
mud of confequence belong to him too; that where the Aoothec* 
parfon is intitled to tithe hay^ he will be intitled to the haj 
made of clover, as well as of other grafs ; and if to the hay, 
likewife to the feed. 

It was agreed that they could not find that any cafe had 
been in Court, wherein it was determined ttiat clover feed 
was great tithe, or that it did belong to thofe who had 
the tithe of hay ; but two cafes were mentioned, one from 
Cfa. B£.r. Dod*s notes, and it was the cafe of Stanford and 
Hughes as cited in the cafe of Pocock and ColCf Hil. 1694, 
in thefe words. Arable land pays tithes to the impropriator in 
hnd^ fainjoin was /own upon the land andjlood to feed, and the 
profit was in the feed, and not in thejlalk ; there was a cujlom 
{/*2d. per acre for hay^ payabk to the Vicar \ and it was re- 
iblved. That notwithftanding the ftalk and feed was in the 
nature of com, yet it ihould be looked upon as grais and r 5^. 1 

payable accordingly. 

« 

The other cafe was from Mr. Brown*s notes in thefe 
words, // was decreed that the aftermath of clover grafs is 
fitbeailey unle/s a Modus can be proved^ 3 Jac, 2. Brook and 
Hall. And Hall and Babb was cited^ Trin. 1683. 

In this cafe the Lord Chief Baron cited the cafe of 
Pomfrety parfon of Luton in Bedfordfiire^ where it was de- 
termined that the tithe of Sainfoin fhould be paid as grafs, 
and not as grain, though there was proof of thrafliing it and 
feeding hogs with it, and making bread with it; and the 
Vicar then had itt 

This cafe of Pomfret verA Laundy and VTaite^ is found 
JViVf. 32 Car. 2.y. 227- wherein Laundy infiiled that 5tz;/i- 
foin thrafhed was looked upon as grain, and fown and often 
tbrafhed as grain, and that the tithe belonged to the impro- 
priator, and not the Vicar. As to this defendant, the cafe 
was to be farther heard at the fetting down of caufcs that 
term, when the Court would further* confider whetlKr he 
{hould pay tithe of Sairfoin to the impropriator or the Vicar, . 

but 
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WALLii «. but no fuch decree can be found ; and as to the odicr 
Anotber. defendant JTai/e the queftion was determined on the ftat. 

31^.8- 

Now by thefe cafes it appears, that it was thought reafon- 
able that the ftalk and ^eed (hould go together, and confe- 
quently when the impropriator is entitled to the ftalk, as 
he is when made into hay, he ought likewife to have the 
feed. 

And it would be very inconvenient if it was otherwifc, 
for the owner might (hift his tithe to the parfon or Vicar 
as he pleafed; for when it was firft cut, if is fit to be made 
into hay, the tithe whereof will belong to the parfon ; but 
if he let it ftand to dry, that the feed may be ripened and 
fit to thrafli, then the tithe will belong to the Vicar ; and 
when fliall it be faid to be dry enough for the Vicar ? When 
It is firft cut, the tithe ought to be fet out, and the parfon wiH 
have It 5, but after a while the Vicar will claim it, although 
it was before vetted in the parfon. 

r <^36 1 ^^ ^^ ^^^^ '^^^ '^ "^^^ infifted by Mr. Flcffr^ Mr. Jn/- 

braham and Mr. Starkiej That dovcr feed is in its nature 
a fmall tithe, at lead it is a vicarial titlic due to the Vicar 
in the prefcnt cafe ; that there is not one cafe in point againft 
it, and tithe of no feed was ever looked on as a great 
tithe: It is faid that the ftalk and feed (hall. go together, 
but it is frequent that the feed or fruit of trees goes to the 
Vicar, when the tree goes to the parfon j wood is always 
reckoned a great tithe, and goes to the Re£lor, unlcfs the 
Vicar be fpecially endowed with it ; but acorns as well as 
the fruits of all other trees were always holden as fmuH 
tithes. 

But if the matter was doubtful, in this cafe it appears 
that it has always been paid to the Vicar for thirty, forty or 
fifty years, fo that there is no pretence in this cafe to fay that 
it does, not belong to the Vicar. 

But it was a riew'cafe^ and tlie Court took time to con- 
fider of it. And 

• Afterwards 
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AJFterwards in the iamc tcnn, I delivered their Qpuiioii ae ^a*-*-** «• 
foUowSy viz* Ano\bm^ 

As this was a matter which might be confiderable m its 
confcquences in relation to the quiet of poor Vicars, I 
confidered two points. 

Firft, Whether clover feed was in its nature a fmall 
tithe, fo that it would belong to the Vicar who was endowed 
tit Mtnutis Decimis. 

Secondly, Whether if that was in any refpeA doobtful, 
it would not belong to the vicar under the circumftances of 
the prefent cafe* 

And I was of opinion that clover feed was in its nature 
a fmall tithe. By the conftit^ition of Roien Wincheifeaj 
Archbifhop of Canterbury^ an uniform payment of fetthes 
was eftabliflied in the province of Canterbury. Volumus r ^^^^ ^ 
quod decima dt frugib. (non deduff expetf ) integre fa* Jine 
diminutions fohantur^ to* de fruBibus arborum, de feminibus 
§mnibusy de herbis hortor^, niji parochiani fecerint redemptior^ 
pro talibus decimis ; where a manifeft diftlnfiion is made 
between tithes de frugibus and tithes de fruSlibus^ feminibus 
l£ herbis hortor\ And Lind* faith /• i89. Dtcimis, that 
tithes de frugibus ftriAly taken mean fuch only ^^ friend 
ligari, but in a larger fenfe they comprehend not only tidiM 
defrumentis iff leguminibuSj verum etiam de vino^ filvis aeduis, 
^reta fodinit (s* lapicidinis^ that is, all fuch as commonly 
are reputed great tithes. 

But fpeaking of tithes de feminibus omnibus, he faith y. 192, 

4e decimis, that they comprehend all feeds,, ^v^ //; catTipis^ 

five in hortiSf utpote lini, mi/ia, canabi^ grana porrorum^ 

crparum, hyjfopi, cauli^e, petrocilini^ r^i//, iacluca isf allai^ 

berbarum. 

And uppn the words making redemption pro talibus decs* 
fnis he faith, tithes de fruElibus, feminW ts* hirhis qua revcra 
decimas ini mmttas computantur ; funt enim dccima mlnuti^ qua 

proveniunt 
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WAtLnv. proveftiunt di^ milioy tneniku^ aneihoy li fimiltbus; and lie 
Pain ani , 

Another. takes notice that Hortlenfu fays quod in AngUa confijtunt mtnu- 

U declvut in lana^ linoy iacfey cafeis (ff ognijy in partu ani^ 

maliuniy puUisy ovisj ^ decimis hortor* \ decima etiam snellis 

£5* cera numerantur inter minutas* 

So that by the common law, as long as the diIlin£lion has 
been made between great apd fmall tithes, which is as 
antient as appropriations to religious houfcs, who ufually 
cngrolfcd the great, but left the fmall tithes to the curate, 
all feeds have been reckoned as fmall tithes. 

The commpn law feems to follow the canon law in 
this point. Cole fpeaking of tithes faith, qUadamfunt major eSy 
frummfy zizaniay fasnunty li qu^dam minaret five minuUy 
qua proveniunt ex menih&y anethoy olerib*y Isf Jlmilibus. 2 Lift. 
649. 

And all the refolutions, relating to tithes which proceed 

from things newly introduced into Englandy have holden 

[ 638 ] them to be fmall tithes ; it was fo rcfolved Pafch. 38 Eiiz. 

(s) Gol^f. X49. J" ^^^ cafe of Bedingfield v. Feaky {a) Cro. EHz* 467. Mo. 

^* ^ 909. S. C. Owen 74. S. C 2 Roll. jibr. 310, 335. 

And in cafe the Vicar fues the impropriator for the titlies 
of faffron in the ecclcfiaftical court, no prohibition fliall go. 
2 RoL Abr. 310. 

So if the field was formerly fown with corn, and after- 
wards be fown with faffiron, the tithes fliall be paid to the 
' Vicar; for per Fophamy the tithe of faffiron heads are fmall 
tithes } and though the tithes of the field have been paid 
to the parfon, yet when converted to another ufe whereof 
no grafs tithes come, the Vicar fliall have the tithes. 0«-. 
74. 

So in the cafe of Sir Richard Uvcdall vcrf. 'Tindally Hut. 
77. Cro, Car. 28. S. C. the queftion was, on a fpecial 
verdift, if woad was fmall tithes or great ; and it was unani- 
moufly agreed that woad was fmall tithes; for if no cir- 

cuniftances 
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comftances be to diftinguifh the cafe, hemp, line, (affiron, Wailh v. 
hops, tobacco, and all fuch new things fhall be MinuU AnoOier. 
dicinut. 

^ (0) I if/i. 447. where a prohibition was prayed to a («) sKeb.62S. 
fuit by a Vicar for tithe of woad, fug^eftingit to be a great JvenLTcisx. 
tithe, the Court doubted becaufe it is reckoned, as the book 
fays, tnttr minutas dedmaSf as hops, (dc* 

So (b) 1 Sid» 443. where on a motion for a pfohibi- W « Veat. 61. 
tion to a' fuit for tithe of hops, it was faid that hops, S.C* ' 
woad, and fuch fmall things of new invention, are nunuta 



So Pah (r) 2 1 9. In the cafe of Ward and Britton^ the (r) Palm. 113. 

qucftion was whether lamb was a fmall or a great tithe; aRin^Rep'97, 

Brldgman Ch. J. faid minuta decimal comprehended only tithe '*'• ** ^* 
of gardens, hemp, hops, faiFron, l^cm 

So in I Fent. 61 • It is faid that hops are of the nature of 
fmall tithes. 

So flax was refolved by three Juftices to be fmall tithe, r 5^^ ] 

in the cafe of Wharton and Lijtey [d) '^ Lev. 365. 4 Mod, ,^ Comb.aof 

183. Carth, -263, Skin. 341. 356. So it was holden in *°^J^ . 

Ncab Webys cafe, 14 Car. i Rol. 643. S. 3. 3 Saik. 3^* 

It is trueTome opinions have been, that fmall tithes muft * ^ 
be eftimated not from the nature of the thing titheable, 
but from the quantity of the tithe, and therefore it was 
faid in Uvedate and Tindai's cafe, if all the profits of a 
pariih confift in foch things, hemp, hops, wool, lambs^ 
tfc. may be great tithes. So in (e) Cod. Ju. EccL 691. (,) cu»C Co«!# 
k is faid that hops in gardens are fmall, in fields great »<»• «^'*- JP- ^•r 
tith<fe \ and in the cajTc of Wharton and Lijle^ Holt Ch. J. 
At ^rft feemed of opinion that tithes muft take the deno- 
mii^ation of fmall or great, from the quantity of the crop 
growing, but the three other Juftices held ftrongly that tithes 
were great or (mall from the nature of the things which 
yielded the ticheii and HoU yielded to it fo far, that he 

abfented 



«39 

WAttIf V. 

Pain and 



,[640] 



c. "^g. 
Buub* 79» 



De Terrt. San^l* Hil. 12 G^. IL 

Afcntcd hitafelf when judgment was given; which he 
Irould fcarcdy have done, if he had been fixed in the con- 
trary opinion. 

And this feems the better opiniori, for it gives fbanda- 
tion for contrnual debate, what (harH be a quantity too 
hrge for fmaJ! tithes ; if it bcf faM what grows in a garden, 
fbme gardens are not half an acre, others two or three 
acres ; gardens are enlarged now a days to 50 or 100 
acres, (i) 

Ferfiaps that may be a proper diftin^^ion as to peafe, 
beans or other putfe, becaufe they had exiftence in former 
times, and appropriations were made de Bladis ^ Legume 
nibus to religious houfes \ but as to things newly intro- 
duced into England^ tliere is but little reafon that the paten- 
tees, who claim only what came to the Ctown upon the 
diiTolutions of monafterie3> fhould have tithe of thofe things 
which were never appropriated, and to which the religious 
houfes diflblved never Had a title* 

As to clover feed there docs not appear any expreis de- 
ttrmination- in this Court, that it is in its own nature a 
finall tithe } it is a feed, and all feeds are mentioned as 
fmall tithe, and no inftance appears that ever any feed was 
holden to be a great tithe; it is a feed newly introduced, 
and therefore there is reafon to look upon it to be of the 
xiature of thofe things of a new invention, which by the 
cafes cited have always been holden as minute tithes^ 

It is true that clover grafs made into hay is of the nature 
of all other grafs made into hay, and confequently mud 
belong to the parfon^ or other perfon -who is intitlcd to tithe 
hay \ but it does not follow, when it Hands for feed, and 
is not made into hay, that tlie feed may not be fmall tithes* 



(1) In the cafe of Smith v. Wyat 
i-cportcd in 2 Aik. 364 a bill was 
bi ought by the rcdtor of a pariih in 
EfTex for the tiches of potatoes Town in 
great quancides in the common iiclds. 



which be therel^re claimed as a great 
lithe. But Lord Hartkvicke held that 
potatoes bfing in their nature a fmall 
tithf , the fowiog them in gteater qoan^ 
titles coold make no alterations. 

Wood 
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Woo4i8agreat tithe, but (2) acorns, maft, (sfc. arc fmaU Wailuv. 
tithes, {a) 1 1 Co. 49. /?. Rape feed, caraway feed, turnip Another. 
feed, muftard feed are fmall tithes; but if tlie herb be (a'^ i Roll. Rep*- 
growing with other grafs and made into hay, it would Moore. 761; 
be great tithe; vetches are great tithe if mowed or cut 
^en ripe, but if cut green for cattle they are fmall 
tithes. 

So apples and other fruits are confe^edly fxnall tithes, 
but the wood of apple trees and other fruit trees, if cut 
in a year when no tithe is paid of the fruit, is as other wood 
for firing, great tithe ; but in the year when tithe is paid 
of the fruit, if then felled no tithe fhall be paid of the 
wood, the fruit being looked on as the principal. 

And this may anfwer an obje£iion, that it would be in 
the power of the occupier to make it great or fmall tithcji, 
and fo favour the parfon or vicar as he pleafed, by cutting 
it for hay or letting it ftand for feed ; it may as well be faid 
that a man may fell his apple trees the year he tithed the fruit 
or after, to prejudice or favour the parfon. 

The cafes mentioned from Mr. DoeTs and Mr. Brown*i 
notes are imperfeft hints of thofe cafes ; I obtained a 
note of Aem from Ch. Bar. Ward's notes, which are thus : ' 

In the cafe of Stanford v. Hughes^ Pafch. rrtSo. The 
queftion -was. Whether clover (hould pay tithe as liay,and 
(hould be within a Modus of 2^. per acre for all meadow 
and mowing ground when the clover ftands for fieed, and a 
great quantity is produced. 

¥!oie ; The Court was divided ; Montague Ch. Baron and 
AthinSf held that it fhould be accounted hay ; Raymotid 
before his removal and Gregory were of the contrary opiniop, 
and afterwards Wejlon inclined' to think that it was not 
W\\kCm the cuftom ; but the plaintiff the day after the term 
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(2) It i» necciTary that the aoorns in the feafon, artd the owner's cattle 
(hould be gathered and fold, for if eat them, in that cafe no tithe fhali be 
chey drop ol thcmfclvcs from the ucci paidofihcm. Lit, 40, Hctl. 27. 

prayc^ 
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WALLit V. torayed to difznifs hit bill without coils or prejudice; whictl 

Fain and , . * 

Aamhtr* Was admitted. 

In the cafe of Pomfret vcrf. Launder Wait fst aP^ 8 Ju/j 
x68o. Tithes of clover grafs had been thraflied and made into 
horfe bread, and hogs had been fed with the feed, yet ad- 
judged to be hay, and titheable to the Vicar who was en- 
dowed with hay, and not to the impropriator, as a new and 
different tithe from hay. 

In thefc cafes it appears that the difpute was between the 
impropriator and the Vicar who was endowed with tithe of 
hay, for the feed oifainfoin or clover -, (for in that the re- 
ports differ) the impropriator infifted it was of the nature 
of com or grain, and confequently belonged to him. 

In the firft cafe the court was divided^ in the fecond^ 
they inclined to think that the feed belonged to the Vicar } 
fo that as far as the authority of thefe cafes goes, the tithe of 
the feed >tas decreed to the Vicar 5 it is true that the Vicar 
was endowed of the tithe of hay, and the exprefGon of fome 
of the Judges was, That the feed fhould go with the ftalk 
and (hould be looked upon as hay or grafs ; but fuch expre&> 
fions might well be ufed in favour of the Vicar, who was in* 
titled to tithe hay, in oppofition to the impropriator's claim, 
who would have it taken to be of the nature of corn, becaufe 
• horfe bread was made of it, and hogs fed with it. And 
therefore it would be too rigid a conftruftion of thofc ex* 
preflions to fay that they imported, That the feed (hould in 
all cafes be reputed of the nature of grafs or hay, fince they 
are apparently different; although in tliefe particular inftances 
where the vicar had tithe hay, they may be refembled to it, 
fince one as well as the other belonged to him. The whole 
r 642 ]) authority of thefe cafes amounts to this } that Sainfoin of 
clover feed is not of the nature of corn or grain ; in which 
the Court being divided in the firft cafe, the plaintiff fin<Cng 
the inclination of tlie Court, defired to difmifs his bill with* 
out cofts ; which was admitted. In the fecond cafe it appears 
not what determination was finally made, nor does it appear 
what became of it in the entry of the deputy remembrancer ; 

whether 
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whether it was properly great or fmall tithes was not at all ^^^^\]^' 
lander the confideration of the Court ; and by the cafes be- Aaocber« 
fore cited it fecms moft reafonable to account it of the nature 
of fmall tithe. 

But in the prefcnt cafe it fcems moft evident that it (hould 
be fo taken, fince by the depofitions in the caufe it appears, 
that for 40 or 50 years in this parifli the Vicars have re- 
ceived the tithe of this feed ; and although the impropriator 
hath frequently hired the vicari^ tithes, yet it was rarely, if 
ever, taken by him when he did not hold both. 

And all the Barons agreed in opinion, that the plaintiff's 
biU Oiould be difmified witli cofls. 

B^ron Parker feemcd to doubt of the firft point, becaufc 
of the expreffion in the cafes ciced, that the feed and ftalk 
(hould go together. (3) 



<}) It has alfo been decreed, iince this cafe, that the feed of clover is 
a fmall tithe, Buab. 344. 



Vol. il- 
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Cafe 270. '^^^ Aldermen and Burgefles of Bury St Ed- 
mund and Lawrence Wright, Plaintiffs, 
vtrf. Lewis Evans, Defendant. In Scacc. 

Prcrcnptioii in A B I L L for fmall tithes was brought by the plaintiffs 
«ifli'ih!iUlay,^ fetting forth, That King >wr/ the Firtt was feifed in 
iropropriacor» fee of the re£lorie8 and vicarages impropriate of the parifbes 
good. of St. Mary and St. James in S/. Edmunffs Bury in the coun- 

Bunb. 345* ^y ^j. Suffolk^ and of all tithes great and fmall belonging to 
the faid re£tories and vicarages, formerly part of the poiTef- 
Cons of the monaftery of Bt4ry S/. Edmund in com. Suffolk. 

That being fo feifed, by letters patent dated the id of July 
6 Jac. the King granted to the Aldermen and Burgefles of 
Bury St. Edmund f and their fucceflbrs, (inter al.J Decimal 
triticij gdrbar. lana^ vitulor. isfc. (ft omnes tst omnitnodas deci» 
mas diBm monafierio fpeElan. tarn majores quam minores. 

And afterwards by letters patent dated the 17th of Septem^ 
bet 12 Jac. the King granted to the faid Aldermen and Bur- 
gefles, and their heirs and fucceflbrs, (inter al.) the reciories 
of St. jMary and St. James^ and the vicarages of the fame 
churches, the advowfons, rights of patronage, lie. Ac omnes 
{rf omnimod. decimas tarn majores qaam minores^ pradial. tnix^ 
3 ^"^ 
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ias isf minutasj to the faid churches, Wr. diao numaftem ^''^ £^*";*^ 

fpeHau. 

That by indenture dated the 2d of April 1724. the Alder- 
, men and Burgefles of Bury made a leafe to the other plaintiff 
Wright^ of all their tithes of corn and grain, arifing within the. 
faid town of Bury^ in the faid pariihes of St. Mary and St. 
Jamer^ for the term of eleven years« 

And afterwards, caking notice that by the faid leafe the , 
tithes of corn and grain only were demifed, and the fmall 
tithes in the faid pariihes by miftake were omitted ; although 
they were intended to have been leafed, and the plaintifF 
Wright the lefTee ought in confcience to enjoy them} it was 
by an order of council entered in the council-books of the cor* 
poration, agreed, that a bill (hould be exhibited in the name 
of the corporation, or Wright^ or both, for the recovery of the 
faid fmall tithes due from the defendant and others for lands 
by them held in the faid pariihes, and on fuch recovery, la* 
tisfa£tion fliould be made for the fame to the plaintifF 
Wright \ that the defendant Liwis Evanj^ from the year 
1724. to the year 1734. held feveral lands witliin the faid 
pariihes in the town of Bury^ particularly 184 acres part of 
a farm called Eldo Farm, or the Old Farm, which farm for th« 
greateil part lay in the pariih of Ruffl^m^ and only 184 , acrei 
part of it lay in the parifh of St. Mary^ which farm was par* 
eel of the poiTf ifions belonging to the monaflery of Bury 5/. 
Edmund in the county of SuJUk ; that the defendant Evans 
likewife hold in the faid parifh of St. Mary during the faid 
years feveral lands called Wood Wtnt^ containing ^ut ninety- 
four acres, and other lands containing about thirty-fix acres, 
and other lands about nine acres, on which were arifing yearly 
great quantities of corn^ hay, clover-feed, turnips, and other 
' fmali tithes ; whereby the faid Aldermen and BurgefTes, or 
the faid Wright^ became entitled to demand the faid tithes ; 
and pray, that the defendant may fliew caufc why the de- 
fendant ihould not make fatisfa£iion for the fame to the faid 
Wright J the faid Aldermen and Burgeffes confenting that he 

0^2 ihould 
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lu t r Co»». of fliould rceeivc the fame ; and that the plaintiffs may have fuch 
^ *' relief in the premiflcs as the nature of their cafe in equity and 
good confcience doth require. 

To this bill the defendant anfwers, and admits, that he 
hath held the feveral lands in the bill mentioned during the 
time charged, particularly the faid 184 acres, parcel of El^ 
Farm; or Old Farm, which was part of the poifeflions belong* 
ing to the Monaftery of Bury St. Edmund^ and the lands called 
Wood Went, and the faid thirty-fix acres and nine acres in tlie 
parifli of St. Mary^ and believes that the feveral kinds of 
tithes and quantities mentioned in the bill might be arifing in 
the faid feveral years, but infifts, that he hath paid and fatis- 
fied to the plaintiff Upright for all the tithes of com and 
grain growing in the faid years ; but that no fmall tithes were 
^ver paid or demanded for the faid lands ; and doth infill, 
that, as no fmall tithes, or any fatisfadion or compofition for 
the fame, were ever paid by or demanded from the defendant, 
or any perfons under whom he claims, in refped of the faid 
lands, or from anyothprowners or occupiers of lands in the {aid 
town of Bury^ after fuch a lengdi of time and fo long an en- 
joyment ^of lands freed and difcharged from fmall tithes, a 
legal difcharge is to be prefumed ; and it muft be necefla- 
rily intended that the fmall tithes by due courfe of law were 
aliened or releafed to the owners of the faid lands by the 
perfons intitled to the inheritance of the faid fmall tithes, 
though the conveyance or relcafe, or other legal difcharge \rc 
loft, or deftroyed, efpecially fince the fmall tithes in the faid 
parifh of St. Mary are of equal value with the great tithes 
arifing there. . 

This caufe coming on to be heard on Thurfday the 1 7th of 
May 1739. the plaintiffs produced the faid letters patent 6 l^ 
1 2 Joe. the leafe and order of council, and by depofitions of 
Charles Woodward and Francir Wright (all which were read) 
proved that 40 or 50 years fince tliey held lands for many 
years in Bury^ or collefted the tithes there, and that fmall 
tithes were paid by feveral perfons in the faid parifh of St. 
Mary and St. Jatnes 5 and they had heard tlxeir fathers (who 

held 
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held land 40 years there before their having land there) and "'^.j^^J^';*^ 
one Richard Copfy deceafed, declare that Tmall tithes in the faid 
parifli ought to be paid or compounded for* 

On the part of the defendant it was proved by the depofi* 
tions of feveral witnefles, tliat 48 or 50 years before they ga- 
thered com in the faid parifli, and never kn<fw any fmall 
tithes paid or demanded. 

On this cafe it was firft infifted by Mr. Bootk and Mr* 
Starkey of counfel with the defendant, that the bill was not 
proper which demands fatisfa£lion for fmall tithes to the 
plaintiff J^nj^i/, who had no leafe of or title to them J Sed 
run allocatur \ for the plaintiffs ihew the title of the Corpora:^ 
tion to great and fmall tithes, the leafe of the great tithes to 
the plaintiff Wright^ and their intention that he fliould have 
the fmall tithes ; and then conclude, that the Corporation or 
he are entitled to fuch fmall tithes \ and then pray that the 
defendant may (hew caufe why he (hould not make fatisfao- 
tion to him for the fmall tithes arifmg on his lands, the Cor-t 
poration confenting that he fhould have them ; and they pray 
general relief as the nature of the cafe requires, fo that the 
Court may confidently with the prayer of the bill Amdt the 
defendant to account to the plaintiff Wright for his great 
tithes not fatisfied, and to account to the Corporation for 
the fmall tithes which are not comprehended in their leafe . 
to him, and to which therefore the Corporation continues 
entitled, notwithftanding it is prayed that the defendant 
fliould fliew caufe why he fliould not make fatisfaftion for 
them to IVright^ they confenting that he fliould have that fa«« 
tisfadiion. 

Then it was infifted by the counfel for ttit defendant, 
that fince there was no proof of any fmall tithes being ever 
paid by the defendant, (although it was proved by Richard 
Mickl*Jield that 2 s. had been demanded per acre for the fmall 
tithes of the lands which he held, part of Eldo or Old Farm, 
and he offered i8J. per acre, but afterwards he refufed to 
pay it} \ and that it was proved by feveral witneiles that 

0^3 they 
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Bir»YCo«f.of they never knew fmall tithes paid for, and that the fmall 
V, Etam. 

tithes were more in value than the great tithes in that parifh $ 
it was infifted, 

That in the cafe of a lay impropriator, the defendant might 
fay in bar of the demand of tithes, that no tithes had ever been 
paid or demanded for thefe lands. 

It is true in the cafe of a re£^or or fpiritual perfon, no one 
can prefcribe againft him in a Non decimando \ but otherwifc 
it is in the cafe of a lay impropriator. 

. And the rcafon given in the Biihop of Winchejier^^ cafe, ^ Co. 
44. (that if fuch a prefcription fhould hold in the cafe of a 
fpiritual pcrfon, a jury of lay gentlemen would not be equal in 
the trial of fuch prefcription) fails in the cafe of lay impro- 
priators. 

And although there was no exprefs determination in the 
point by this Court, yet many Judges were of that opinion ; 
(«} dunb* 184. in the cafe of Benfon {a) and Olive in this CouVt, where the 
' bill was by a lay impropriator, the Chief Baron and another 

Baron were of that opinion ; indeed when it was fpoken to in 
1727 and 1730. the Court was divided in opinion, and fo no 
decree was made. 

In the cafe of Meadly and Tomlins^ Pafch. 7 W^ 3. the bill 
was by a leflee of the Dean and Canons of Wlndfory and in 
Jhecafc of Talbot verf. Samon, Harding ti aL in 1736. thfc 
plaintiff was a leflee of the Bifliop of Litchfield and Co^ 
ventry^ the Court determined not the matter by allowing 
<he prefcription alledged, becaufe th6y were in cffea ccclefi- 
aftical perfons, being leflces for years to fuch as were fpiritual 
perfons* 

And In this cafe, though there was proof of payment of 
fmall tithes by the inhabitants of St. Mary\ yet none were 
paid by the defendant ; one witnefs indeed faid that he had 
promifed to pay for the tithes of clover-fccd, but he might ap- 
prehend that to be a great tithe before the determination of 
^he Court in ^c cafe of Wallis (i) and Pain ; £nd though ht 
g3!"P"*P- once 
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once oftered to pay tSd. in the pound when two (hillings ButvCotF-oT 
were infifted on, upon better thought afterwards he refufed 
to pay it. 

And the Court being eameftly deCred to confider the cafe, 
and it being a matter which might frequently come before 
the Court, they took time to think of it till next term ; and in 
Trinity Term the Chief Baron delivered the opinion of the 
Court to the effeA following. 

The matter for the determination of the Court may b^ 
conGdered under two heads : 

Firft, Whether a layman can prefcribe in a Non decimantk 
again ft a lay impropriator. 

Secondly, Whether the defendant hath made out a cafe 
which may entitle him to the benefit of fuch a prcfcription. 

And in both thefe points the opinion of the Court was fo|- 
the plaintiff. 

As to the firft queftion, they think that there is no foun-r 
dation for fuch a diftin£bion, that the defendant may pre<- 
fcribe againft a lay impropriator any more than againft an 
ecclcfiaftical perfpn } which it is admitted he cannot* For, 

Firft, No fuch 4iftin£lion appears in any law book what- 
foever; the rule is laid down generally, that a layman can-v 
Tiot prefcribe in a Non iicimando^ but in Modo dicimandi he 
may; this is faid by Choke fo lojog ago as 8 Ed^. 4. 14. | 
this is exprefsly refolvcd in the fiifliop of Wif^chifter*^ cafcj^ 
2 Co. 44. I RoL Abr. 653. 

The fame is agreed in fevcral other cafes, namely, in the 
cafe of Wright verf. Gtrrard^ Hob. la) 306^ Mo* 425. aa4 <•> » J»»- V 

(*) a Keb. 28. 60. s. c. ^ 

And in the cafe of S/ade and Drah, (c) Mob. 297. it is (^fwoj*^;. 
largely defdanted upon, and agreed by Lord Chief Juftice ifo- J^^*^'^^ 
iart to be a fettled principle of law. 

0^4 80 
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Bury CoBP.of So Selden in his Hiftory of Tithes, ch. 13. 3 vol. f* I279« 
who was not thought averfe to the privileges of laymen in the 
enjoyment of tithes, after an account given of the infeoda- 
tions of tithes to laymen, which by the laws of France and 
Spain were ftill allowed, concludes that infeodations were in 
England as in other dates, but of later times none are allow- 
able, derived from any other original than the ftatute of diflb- 
luttons ; that difcharge by prefcription of paying no tithes, or 
any thing in lieu of them, by the later canon law, fince the 
parochial right eftablifhed, is allowed only to fpiritual perfons, 
but to no layman, the laity being incapable of tithes by per* 
nancy, as alfo of difcharge by bare prefcription, faving in cafes 
within the ftatute 31 /f, 8. 

And the reafon given in the books why a layman cannot 
prefcribe in a Non decimandoi is, becaufe a layman, fince the 
parochial right eftabliflied, is incapable of tithes in pernancy ; 
fo faith Lord Cohe^ 2 Co. 44. as well as Mr. Selden fupra\ and 
confequently, as he cannot take a gnnt of tithes to himfelf un-. 
lefs upon a conGderation paid for them, as upon a real compo- 
fition by parfon, patron, and ordinary, or by a modus given in 
lieu and fatisfadion ; fo he cannot be difcharged from the 
payment of them *, for s( real con^pofition fhall not be intended 
unlef^ it be fliewn. 

It has indeed been objefted, that there is no foundation for 
a layman to be excluded from the benefit of fuch a prefcrip- 
tion, fmce there is no incapacity in him to take fuch a grant) 
and therefore it is hard that time, which eftabliihes a right in 
other cafes, (liould weaken his right in rcfped to his dif- 
aP.Wmi. 573, charge from the payment of tithes, and confequently that he 
574- (hall have no advantage from a real compofition, unlefs he can 

produce it, which yet in length of time may, as well as other 
grants, be loft \ and yet in other cafes where there has been 
an immemorial ufage to pay or to be exempt, fome grant (hail 
be prefumed originally made to warrant iu 

But this will not appear altogether fo hard, if it be con(i» 
dercd| that when the parochial right became eftabliflied, and 

tithes 
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tithes were the fixed and fettled revenue of fpiritual perfons BocYConr.oT 



otdf^ a grant of them to any other perfon was void, unlefs 
made upon a valuable confiderationi fo that there was quiJ fra 
^ ; as was the cafe of a real compofition or modus decifHandi\ 
it was void not from any inc^acity in the grantee to take, 
hut from the impropriety of the thing granted, which being 
appropriated to fpiritual perfons as their proper and peculiar 
maintenance, could not be given to a layman ; that this was 
fo, appears by an epiftle of Pope Inmcent the Third, in the 
body of the Canon Law, lib. 3. ///. 30. ca. 29. di Dec. where 
it is faid, Perceptio decimarum ad ecclefias parocbiales di jure 
commum pertinet \ and Lind. fpeaking of portions of tithes 
which a parfon might prefcribe to have in the parifli of ano- 
ther, izxxh portiones poituerunt perveniffe ad hcum relipofum de 
itmceffione laid, {ffr. de decimis vel proventUms quos laicus talis 
habuit ab ecclefii alii infeudum ab antique bee verum eft^Ji tales 
portiones decimarum eis donate fuerunt ante ewdlium Lateran. ce- 
lebrat. Anno 1 130. Temp. Alex% 3* Nam ante illud consilium po» 
tuerunt laid dedmas infeudum retinere, nan tamsn pofi tempus diffi 
sonfilii. 

And the Canon of that Council runs, Probibemus ne laid 
dedmaj cum animarum periculo detinentes in alios laicos pojjint 
transferrer fiquis vera receperit ti ecclefii non reddideritj Chrifti-^ 
an&fepulturi privetur. Cod. 69 1 • 

Hence it is manifeft, that it was not thought that a layman 
was incapacitated to be the pernor of tithes, from any incapa- 
city in his perfon, but from the nature o£ the thing granted ; 
which being eftcemed in thofe days as the peculiar revenue of 
the church, and laymen being under fo fevere penalties prohi- 
bited to hold them, it is no wonder that the common law, 
which in many inftanccs admitted the authority of the canon 
law in thofe times, ihould hold the pernancy of them by a 
layman as unlawful. 



But 
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BvftTCotr.cf But fincca layman may claim an exemption from pay- 
ment of tithes by a real ( i ) compofition as well as by a 
tMcttis^ why (Iiould not he prefcribe to the exemption as well in 
o^e cafe as the other ? There is a plain difference $ for when 
[ 6c 1 1 ^^ prefcribes in modo dedmandi\ the compenfation to the parfon 
manifeftly appears in the prefcription, and if no advantage to 
the parfon appears, the modus (2) is not good; but if a man 
(hould be allowed to prefcribe in a Non decimando^ without 
(hewing any condderation at all, it would be liable to great 
abufe; and it is not fo great an hardfliip for a temporal perfon 
to keep the indrument of his real compofition, when he knows 
it neceffary that he (hould do fo, as it would be mifchievous to 
the clergy, if that was not requifite ; for a compofition by a 
parfon and a fncceflbr for fome years, might foon give pre* 
tence to fet up a prefcriptive right. 

Secondly, Another reafon, why a layman (hould not pre-> 
fcribe agaiuil a lay impropriator, any more than againft an ec« 
clefiaftical perfon, is, that becaufe a lay impropriator muft 
claim under a fpiritual or ccclefiaftical perfon; for every pa- 
tentee of the Crown, who can lay claim to tithes, muft claim 
it by vMTtue of the ftatute 3 1 /f. 8. c. 13* or fome other fta«- 
tute for the diifolution of religious houfes. 



(0 "By cempofiticn real is meant, be intended the rate tithe wai the full 

where the prcfent incumbent of any value of the tithe, at the time of the 

church, together with his patron and original compontion ; for it cannot 

ordinary, do agree by deed under their be prefomed (he continujcs) that the 

hands and feals, or by fine in the King's parfon, patron, and ordinary woal4 

Court, that fuch lands (hall be freed make a compofition to the prejudice of 

and difcharged of the payment of all the church ; and if the modus do not 

manner of tithes for ever, paying fome now reach the value, it is to be intend- 

annual payment, or doing fome other ed, that either the tithes are improved, 

thing, to the eafe, profit, or advantage or elfe that money is now become of 

of the parfon or vicar, to whom the lefs value, whi<-h makes the prefent 

tithes did belong. ''~3 Burn's Ecc. L. inequality." Ecc. Law, 3d, vol. p. 

4'5- 415. 

(2) Dr. Bum fays that " in txtry 
|>refcri|>tioii dt modo dccimandi it is to^ 
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Theftatute 31/^.8. is the firft ad of parliament which Bo»rCoii».of 

IT. £VAMS« 

enacted that the King and all perfons who fliould have any 
manors, lands, l^c. belonging to the religious houfes thereby 
diffolved, fhould hold and enjoy the fame freed and difcharged 
from the payment of tithes> in as full and ample a man- 
ner, as the abbots, ^c. had the fame at the Hme of the difib- 
lution. 

Now it IS well known that none of thefc religious perfons 
coiiid be exempted from the payment of tithes but by order, 
the Pope's bull, compofition real, prcfcription or unity of pof- W*^- *97* 
fcffion; and every patentee of the CroMoi, that is, every lay 
impropriator, muft alledge a title to the tithes which he de- 
mands, by grant from the Crown of fome reftory, vicarage, or 
other tithes* which were part of the poflefBons of fome reli- 
gious houfes, which came to the Crown by that or other fta- 
tutes; and therefore^ as Lord Hobart fays in Slade and 
Droit's cafe,yi 296. a temporal perfon fucceeding a fpirxtual 
perfon in difcharge, (and it is the f^me in the perception of 
tithes) it is to be reckoned in a fpiritual perfon, and not in a 
temporal ; and confequently a man, who could not prefcribe 
againft an ecclefiaftical perfon, cannot any more prefcribe 
againft the patentee, who derives his title from and under him, 
and is in the nature of his reprefentative. t^S^l 

As to authorities in the cafe, it is agreed that there has not 

been any determination againft the plaintifB-, the cafe of Ben^' 

/on and Olive ^28 rather in favour of the plaintiflF^ for though 

the Court was divided upon iht circumftances of that cafe - 

about making a decree, or leaving him to law, the plaintiff 

brought his afiion on the ftatute 2 £sf 3 £d. 6. c. 13. which 

was tried before the Chief Juftice Raymond, and recovered; 

and the other two cafes mentioned, Meadlj and TomlinSy Pafch. 

7 ^.3. and Tix/fo/ and Salmon 1736, feem authorities for 

the plaintiff; for there the leflee of the Dean and Canons of 

Wind/or, and the leflee of the Bifliop of Coventrf and Liteb^ 

field (though laymen) had decrees for their tithes, although a 

ronftant non-payment was infifted on ; and what difference 

f^ there be iif the re^foo of the thing between a lay leffee 

an4 
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IcRTCoRp.of and a lay impropriator, if the prcfcription is allowTible only» 
becaufc he is a layman, ai^d not an eccleriadical perfon ? 

There are two cafes, of which my brother Parker hath given 
himfelf the trouble to get copies ; tlicy may be fit to be confi- 
dered on this queflion. 

Tlie firft is the cafe of Medly and Talmy^ Pafch. ^ W. 3- 
wherein the plaintiff, as leffec of the rcdory of Leoniinfier in 
com* Sujex^ exhibited his bilf againft the defendant for tithes 
of corn and grain growing on his lands in the faid pari(h, and 
fuggefting, that the defendant pretending hia lands were ex- 
empted from the payment of tithes, refufed to difcover how 
they were (o difcharged. The defendant by his anfwer iiv- 
fids, That his father in the year 1652 purchafed the lands iu 
tlie defendant's occupation of one WiU'tam Caoper of Maid-^ 
Jtone in Kent^ which in the purchafe deeds were mentioned to 
be free from the payment of tithes, and conveyed as fuch, but 
the ahtient deeds are loft or miflaid, fo that he cannot fet forth 
by what ways or means they are exempt. The caufe came gn 
to be heard before Chief Baron Ward and Judge Liu. Powis^ 
then Baron ; on reading the purchafe deed of 1652, a great 
debate arofe, and the Court did not think fit to decree for 
the plaintiff without a trial ; and propofed that an aAion 
{hould be brought on the ftatute 2 Edw. 6. which the 
plaintiff declining, the bill was difmiiled by confcnt without 
cods. 

It is probable that the defendant had a legal exemption^ 
which the plaintiff was confcious of, but thought to take ad- 
vantage of the lofs of the defendant's deeds, whereby he was 
difabled to make it out ; but the Court not favouring his A^ 
fign, chofe to difmifs his bill without cofts. 

The fecond cafe my brother Parker hath cq)ied out, was 
The Mayor ^ Aldermen^ and Burgeffes of Wamviek againft Lucas^ 
Tritt. 9 AnfiM^TLXiA heard on the 5th of Juty i7io. The 
plaintiffs fued as impropriators of the reftory of St. Mary in 
Warwick for che tithes of two clofes called the Uf^per Fryer* ; 

the 
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the defendant admitted the plaintxft to be entitled to all rcc- BuBvCoir.of 
torial tithes in the parifli except thofe two clofes, which he in- 
fids were tfie fite of the manfion-houfe of the late difiblved 
Friers preachers in the town of Warwick^ which came to the 
Crown hj the diflblution of the faid Houfe, and were freed 
from the payment of tithes by virtue of fomc prefcription, 
bull, order, or otI\er lawful means, and had ever (ince been 
holden free from payment of tithes to the re£lor or vicar ; 
and that the monaftery being a fpiritual corporation was ca- 
pable of being difcharged by prefcription. And upon debate 
the bill was difmifled by the Court with the plaintiff's confent, 
with moderate cods. 

In thefe two cafes It does not indeed appear direftly, whe- 
ther the defendants could make out a legal difcharge or not ; 
it was probable that they could, and the plaintiffs thought it fo 
probable that they cared not to try that point, but confented 
that the bills fhould be difmiffed ; but they are far from (hew- 
ing the opinion of the Court, that a bare prefcription could be 
fet up agaiaft a lay impropriator any more than an ecclefiafti- 
cal perfonj for if fo, the bills ought to have been difmiffed 
with cofts without more ado. But as where an ecclefiaflical 
perfon fues, if the defendant has a probable ground of dif- 
charge, it is not proper to decree againft it, without putting - ^ . 
it in a way of examination, which the Court feemed willing to 
do in thefe cafes \ but the refpedive plaintiffs, doubtful of the 
iffue, chofe rather that the bills fliould be difmifled. 

But for the clearer illuftration of this point, it may not be 
improper to confider in what cafes a defendant may be dif- 
charged by prefcription, and in what not. 

Where any man occupies lands which came to the Crown 
by the diffolution of religious houfes by virtue of the ftatute 
31 //. 8. c. 13. or of the ftatute 32 //. 8. f. 24. it is mani- 
feft chat he may infift on a difcharge by prefcription *, for fince 
the religious houfes diffolved by thofe ftatutes (being ecclefi- 
aftical bodies) were capable of a difcharge by bull, order, 

. or 



654 ^^ Term. Pafch.. la Geo. 11. 

BvtrCoftp.of or prefcription^ the patentees of any part of the pofleiEonf 
belonging to any of thofe houfesi are enabled by a fpectal 
claufe in the adls to enjoy the fame acquitted and difcharged 
of the payment of tithes, in as full and ample a manner 
as the ecclefiaftical perfons enjoyed them at the time of 
fuch diflblution, &r. 

And by the ftatute 2 EJ. (?. r. 13. no perfon (hall be com- 
pelled to pay tithes for any lands, &r. which by the laws 
and (latutes of the realm, or by any privilege or prefcription 
are not chargeable with the payment of them. 

Secondly, A fplritual perfon, or the King who is Pcrf&na 
Haidr. 315. Sjrr/7, being capable of tithes in pernancy, is capable of 
prefcribing to be difcharged of the payment of tithes. 

That a fpiritual or ecclefiaftical perfon may fo prefcribe 

is refolved in the Biftiop of Winchejlef's cafe, 2 Co. 44. Cro. 

(«) Cro. Eljf. £/• 511. (tf) S. C. So it is in Richard Bifhop of Uncohi^ 

Mwe.4515. cafe, Cro. Eli%. 216. {b) i RoL Rep. 264. Mo. 6l8- 

%)\ Uon. ^^'^' ^' ^* ^" ^^^' ^''*' 7*5' ^* ^' ^ ^^^' 3^^* ^^^ 

248. s.»c. ' 

(0 I Rol. Abr. 654* Cro. Car. 4x2. S. C. 

C ^55 ] That the King may likewife prefcribe in a Non dedmando 

i4) Cro. EUf. appears 22 ^. 25. 10 H.^j. i8. Mo. 483. {d) Sti. 137, 
599. SiC, J j^^^ ^g^^ ^^^ g^^ ^^^ '^ many other books. 

But I know not that it has been allowed in any other 
cafes. 

It was inCfted on in the cafe of SidoHune and Holme, Cro, 
Car. 422. I Jon. 368. I RoL Jb. 654. 

The plaintiflF in prohibition furmifed that the Prior of 
Brl/icl was feifed in fee of lands in his pofleflion, and that he 
and his predeceiTors time out of mind, till the diflblution of 
' the priory by the ftatute 27 if. 8. held them difcharged of 

the payment of tithes, and by patent the lands came to Ed- 
nvard Battel^ and to the plaintiff as his lefTee ; and it was in • 
fifted that the prior being capable of tithes and of being dif* 
charged by prefcription, the plaintiff ought to have tlie benefit 

of 
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of the difchargej but by three Judges it was refolved. That Bw»TCo«p.of 

the prior being capable of a difcharge by privilege as well 

as by grant or compofition, it fliall not be intended to be a 

difcharge by compofition, but rather by privilege, which was 

the general courfe of exemption, which privilege was gone 

by the difTolution, and confequently the plaintiff ought to 

pay tithes i and a confultation was awarded. 

And Roil faid that it had been fo refolved 7 Car. in the 
Exchequer, and in another cafe 1 1 Car. by the fame three 

Judges. 

• 

The like refolution was in the cafe of Wright verf. Gerard^ 
Hob. 306. I Jon. 2. where the plaintiff infifted upon a 
difcharge by unity of poffeffion of a farm called DownhaU 
and of the reftory impropriate of the fame parifli, both 
which came to the Crown by the ftatute 27 H. 8. and tlie 
plaintiff claimed the farm, as the impropriator did the rec- 
tory, by grant from the Crown ^ but a confultation was 
granted. 

The like refolution was in the cafe of Bowles and Atkins^ C ^5^ ] 
I Lev. 185. I Sid. 320. 2 Keb. 28. 60. 162. 175. where 
an a£tion of debt was brought on the ftatute 2 Ed. 6. c. 13. 
againft the leffee of All-Souls college, who inCfted, that the 
prior of Abingdon and his predeceilbrs held the lands time 
out of mind, or difcharged of tithes till their alienation to 
the college of AlUSouls «, but it was unanimoufly agreed by 
the whole Court, that the college being a temporal corpora- 
tion could not prefcribe in a Non decitnando. And it was 
faid in that cafe, that this point had been refolved in the cafe 
of Sidown and Holmes which was conCdered as good law in 
all the Courts of Wejlminjler. 

Thefe are fo many determinations in the matter in quef- • 
tion, and much ftronger than the prefent cafe; and it ap- 
pears, that no difference was made between a lay impro- 
priator, avd a fpiritual perfon ; for the ground and reafon 
why fuch prefcription is not good, is not in refpe£t of th^ 

perfon 
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BoaTC<»«p.of perfon againft whom the prefcription 18 alledged, but in fe« 
*. fpeA of the perfon prefciibing } becaufe a layman is not 
capable fo to prefcribe^ though an ecdefiaftical perfon 
may. 

And this is confirmed by all thofe cafes where a Modus b 
infifted on for the difcharge of the tithe of hay, com^ 
lie. becaufe it is fpent for the fodder of their cattlcf the 
maintenance of their family, is^c^ which was always difal- 
lowedy becaufe it amounts to a prefcription in a Nan deci^ 
mando. Mo. 683. And fuch Modus was difallowed for die 
fame reafon, as well where Sir Hi Warner a lay impropria« 
tor libelled for the tithes^ as where the parfon of the parifli 
fued for them ; and after an argument at bar a confaltation 
was granted, becaufe none can prefcribe in a Non decimando. 
2 Cro. 47* And many cafes might be cited to the fame 
purpofe. 

So where the King prefcribes to be difcharged of the pay- 
BuAr, 315. mcnt of tithes (as he may) his patentee being a lay perfon 
cannot do fo ; as was refolved 1 1 Car, where in a prohibi- 
tion the plaintiff declared, that King Edward the tfth. was 
feifcd in fee of the foreft of Savanach in Com* Wilts^ and 
twenty acres of wood, parcel of the fame foreft, and held 
the fame time out of mind difcharged of the payment of 
tithes, and granteu thein to the Duke of Somerfet^ and by 
mefne conveyances the twenty acres of wood came to the 
plaintiff, whom the defendant fued for tithes. The de- 
fendant pleaded, that the twenty acres were not parcel of 
the foreft, and afterwards by verdi£t it was found that they 
were. But it was refolved, that the alienee of the King 
could not have advantage of this prefcription in a Non deci^ 
tnando\ for a real compo&tion or other conGderation for 
fuch difcharge (hall not be intended, without (hewing it 
fpecially, and then the grantee of the Crown cannot be dif- 
charged. I jRoA Ab. 655. .1 Jon. 387. Stile 137. And 
in cafe the grantee of the King cannot prefcribe in a Hon 
decimandof although he claims under the Crown, which was 
exempt by prefcription from the payment of tithesj at may 

U 
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be juftly inferred, that he cannot do fo in any other cafe j Bu»YCo»».of 

and that the law will not allow any perfon to prefcribe in 

that manner, unlefs it be a perfon ecdefiaftical or facred, 

as the King is, who was enabled to hold tithes in pernancy, 

or unlefs he be within the exemption created by the ftatute 

31 H. g. or 32 H. 8. 

By the words of the anfwer it looks as if fome ftrefs 
was laid upon the parifh being exempt in this cafe \ for the 
anfwer fays, that no fmall tithes, or any fatisfa£lion or 
compoiition for the fame, were ever paid by or demanded 
from the defendant, or any under whom he claims, or from 
any other owners or occupiers of lands within the town of 
Bury St. Edmund \ but the counfel for the defendant did not 
infift upon this, nor indeed could they with any^colour do 
fo; for befides, that it appears by the depofitions in the 
caufe, that fmall tithes had been paid by feveral inhabitants 
there, it was refolved in the cafe of Hicks and Woodfon^ T. 
6JF. & M. 4 Mod. (a) 336. Carth. 392. 2 Salt. 6;^* 
Siin. 560. that a cuftpm to be exempt from the payment iii. * 
of tithes could not be alledged in an hundred, much Icfs in a hoiJ^'ti?^' 
pariQi ', but it muft be in a county or in Pais, fuch- as the ' ^^* ^3""* 
wild of Kent ; and there only for things not due of common 3 ^' R«Tm. 
right, as for wood, bfc. And therefore cuftom alledged in 
the hundred of Huntfpil to be free from tithes for the agift- 
ment of barren cattle, was after a verdift for the plaintiff, 
which found the cuftom, holdcn to be a void cuftom, and a 
confultation was awarded, which was a farther authority in 
confirmation of the general maxim of law, that a layman 
cannot prefcribe in a Non decimando. 

Thirdly, Another reafon may be given for the difallowinf 
of the defence fet up for the defendant in the prefent cafe, 
in that the defendant does not alledge any particular ground- 
of difcharge, but only faith. That no fmall tithes were ever 
paid or demanded for his lands; and therefore after fuch 
a length of time, and fo long an enjoyment of lands free 
from payment of tithes, a legal difcharge muft be prefumed. 

Vol. II. R and 
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Bw»T Co»>. ef foii It muft ncceflarily be intended that the fmall tithes wcrC 
■r. E'VANt* 

aliened or releafed to the owners of the land by the perfon» 

intitlcd to the inheritance, though the conveyance or releafe 

or other legal difcharge be loft or deftroyed. 

I agree, that in courts of equity the fame formality Is 
not required as in pleadings at law, but the fubflance of the 
matter alledged for the exemption of the defendant ought to 
be (hewn with fo much certainty at leaft, as the Court may 
fee what is infifted on, and diretk the fame to be tried or 
examined. In cafe a prefcription is relied upon, the de- 
fendant ought to alledge the prefcription in fuch a manner 
as that it D(^ay be tried. In this cafe the defendant does 
not fo much as fay, that he is excufed by prefcription, he 
fays indeed no fmall tithes were ever paid or demanded, 
which may be evidence of a prefcription ; but in all cafes 
• where a prefcriptive right is infifted on, that is the matter 
which muft be tried; and can the Court direfl a trial of 
what is not alledged, or where that only is alledged, which 
may be fomc prpof of it, or whence it may be inferred ? 
Much Icfs, whether any legal difcharge generally, or whether 
fuiy conveyance, releafe or other legal difcharge ; an iflue 
muft be. upon a fingle point, not a matter complicated, con- 
fufed qrmultifarions*. Co. Lit. 303. 

MiBfMvaL In tbe cafe of (d) PruUle and Napper, 11 Ct. 9. where 
^ * the defendant in prohibition traverfed the prefcription al- 

r^^3 Mc^dy inftead of the unity of poifeflion, which was the 
greund (if any) upon which the plaintiff had to excufe 
himfelf from the payment of titKes, it was holden to be 
ill ; for he ou^t to have traverfed the unity, ratiofUy i^c, 
as he was difchaiged, and confequently his plea was in- 
fttfficient* 

In Slade and Drai/s cafe. Hob, 295. it is faid. That the 
dHchargc of tithes being againft common right, he muft 
plead it with its ground and rcafon fpecially; it is true a 
fpiritual pcrfon being capable of a difcharge by prefcription, 
night alledge the prefcription generally, without afiigning 

»"3r 
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.Any reafon for fudi difcharge ; but here i$ no prefcriptlon ^^^"^ Co»». of 
direSly infiftcd on, which could be fcnt to a trial* 

Many cafes might be cited to fhew the impropriety of Pol)afeii.9. 
fuch pleadings, but it is Icfs needful, fince the matter, if it 
had been more property infifted on, had been infufficient. 

The fecOnd quefiion. Whether by any thing elfe appear- "^ 

ing in the cafe, the defendant may excufe himfelf from the 
payment of tithes } for it was urged, that there being an 
unity of poffeflion in the Abbot who had the reftory and 
EJdo Farm in fee, and coi^fequently that the defendant ought 
hot to be charged for the fmall tithes of 1 84 acres, part of 
that farm; but how does this unity of poffeflion appear? 
All the proof ofiered for it, is, that the plaintiff makes title 
to the redory and vicarage of St. Mary, and of all tithes 
predial, mixt and minute, Monajhrio de Eury St. Edmund 
nuper fpeBari j that by a roll out of the augmentation 
office, it is faid that oh the 4tK of November in the 3 1 ft ff. 8. 
the Abbot and convent of Bury furrendered to the King the 
monaftery and church of Bury^ and all manors, meffuages, 
lands, tithes, re£lories, vicarages, fsTr. belonging to the faid 
knonaftery. That on the loth of July in the 37th H. 9h 
the Duke of Notfolk accounted to die Crown for the manor 
o{ OidHaWf Hoe and Ruftham^ part of the poffeflions of the « 
monaftery of Btiry St. Edmund^ refigned to the King, and 
by him granted to the Duk<e of Norfolk^ and valued at 
aiL ITS. 4d.per AfUih 

Kow it does not appear that Eldo Farm was part of the [ g^o ] 
manor of Old Haw^ nor is it fo much as averred by the an- 
fwer ; there is nothing to induce a probability of it, but an 
imagination that Eldo may be a corruption of Old Haw^ 
which is a thing merely imaginary and deilitute of all proof ; 
but admitting that it really was ; not only that ought to 
have been exprefsly alledged in the anfwer, but it ought 
likewife to have been fliewn that the Abbot and convent 
had been feifed of the rcftory and lands ftmul utfemel time 
out of mind, and continued fo feifed till the time of the 

R a diffo- 
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BvKTCoif.df diflblutionj for according to Pridd/e and Nappet'% e*fe. 
Poller. «. ^ ^ ^^* ''^' ^' ^^^^1 ^"^^y which amounts to a difchargc trow 

Riar. 190. the payment of titlies, by virtue of the ftatute 'ii H. 8. 
ought to have four qualities. It osght to be r^htful, and 
not commence by wrong. 2. It ought to be equal, thsrt 
is, the Abbot and convent ought to be feifcd of the re£^oxf 
and land both in fee. 3. It ought to be perpetual, having 
continuance time out of mind. 4. It ought to be conftantly 
free from payment; for if the tenants for years or will 
under the Abbot and convent ever uf^d to par tidies, die 
unity will not avail* 

And Lord Hobart adds a fifth quality j it muft have co»- 
ftant continuance in the fame body, elle it is of no force* 
Wright and Gerrard, Hoi. 310, 3 II. 

And the fame qualifications have been agreed and con- 
firmed by many fubfequent re^lutions and authorities. 

Now if the defendant had by his anfwer infilled, that 
there had been fuch an unity of poiTeflion in the Abbot 
and convent of the reftory or vicarage of St. Mary and 
of Eldo Famtf the plaintiff might have been able to prove 
that Eldo and Old Haw were not the fame eftate ; that £Id0 
Farm was never in the abbey and convent ; nor does the de- 
fendant infift or make out, that he derives his title to that 
farm under the Duke of Norfolk ; that the reftory was ap- 
propriate within time of memory; that the leflees paid 
tithes, or that the eftate was in leafe at the time of the 
(55i ] diffolution; in which cafes thefe lands would not be dif- 
charged by the ftatute. Vide Cro. ERz. 584. Mo. 528. 

(#) Cro. lie. 2 BuL 65, 66. ia) I Jon. 412. And for thefe reafons the 
18 s cl 

Court decreed that the defendant fhould account for the 

fcveral matters prayed by the bill. ^3) 



(3) R^y^lds Chief Baron declared taal reflor, and that they were equally 

it as his opinion, in the cafe of C^/ar/- entitled to tithes of common right; 

ttn V. Charlton, reported in Bunb, p. and that it was fufficicnt for a lay 

325. That there could be no prefcrip- rector to fct forth in a bill that he wa» 

tion in Nott decimando again (I a lay (eifed of the impropriate re^ory ; and 

re^or* any more than againft a fpiri- if he piade out kis title to that^» it 

would 
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Jones & Ux' verf. Meredith & al\ In Cafe 271- 

Scacc\ 

IN term ■ Geo. 2. the complainants txhi* Amortgigeby 

bitcd their biH, fctting forth that Giles Meredith died ^^y t*r^*il„, 
feifed of certain lands above 100/. per ann. in Com' Moth- edbyrbenext 

-« pro'effjnt km. 

tnouthj leaving ifTue only one fon Giles Meredith^ and three % £^. Abr 379, 

daughters, Catherine^ Gcely and Mary fince married to Wil- BiiDbVj4«. 

liam Watkinsy who are the defendants 5 and the plaintiff ^* ^" 

having married Mary the only fifter, and who on failure of 

iflue of the faid Giles Meredith the fadier, is his heir at law ; . 

that Giles the fon entered and died feifed in Ocioher 1736; 

that hia*(](ters Catherine ^ Cicely and Mary were educated in 

the popifli religion, whereby the plaintiff Mary^ their aunt, 

being the next proteftant kin, is intitled to enjoy the rents 

and profits of the eftatc by virtue of the ftatute, until the 

defendants take the oaths and conform. 



That the plaintiffs hereon brought an a£lion of ejeflment 
in the Court of Common Pleas in HiL Term jaft ; but 
lUferts another defendant caufed himfelf to be added a de- 
fendant in the faid eflate, and infifted on a mortgage of the 
faid eftate, made to him by the other defendants for a term 
of years for the fecurity of 400/. 

Therefore the bill prays a difcovery whether Giles Mere- 
Jithy the father and fon, did not die feifed, and when ; that 
Roberts may difcover whether Catherifie, Cicely and Mary 
were not educated in the popifli religion, and now profefs 



would be fufficient, without putting title to a reHory^ and one who intitled 

him to ihe proof of having received himfelf only to the tiihes, or any fpc- 

tithes. Pengelly Chief Baion main- cies of tithes witnin the parilh; for in 

tained the fame opinion refpcdling the . the Jatter intlance, he declard, that the 

proof of the payment of tithes in the plaintiiT mull Le holJen to ftirA proof 

cafe of Benfon v. Olive, Bunb. 284. not only oi his title, but ailo of the 

Baron Comyns, in the former cafe/ di- perception of all the lithcs to which he 

fiinguilbed between one who fet up a fet up a title* Bunb. p. 325. 

R3 , «; 
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joMii V- it; and whether they were not of the age of eighteen jeatu 
and fix months at the death of GiUs the fon, or of what 
age \ and whether they have not refufed or declined the {aid 
[ 662 ] oaths, and are thereby incapacitated to hold the faid eftate ; 
whether the plaintiflF Mary is not the next proteftant kin,, 
and what incumbrance he has ; and that the plaintiffs may 
redeem 9 i^r. But at the beginning of the prayer it aflcs, 
that all the confederates may anfwer the premiflcs (which 
comprehends all repeated in the praying paft) as fuUyasif 
repeated and interrogated. 

Catherine and Cicely the two unmarried defendants, as to 
fuch part of the bill as prays to be let into the poilefEon of 
two thirds of the eftate, or that tlie plaintiffs may redeem^ 
or feek other relief, demur. As to fuq}i part as prays that 
thefe defendants (hould difcover whether the faid defendants 
were educated in the popifh religion, or now profefs the 
fame, or at the death of Gila Meredilb the fon, were eigh- 
teen years of age and fix months, or of what s^e, or whether 
they have refufed or declined the oaths in the ftatute 1 1 (^ 
12 ^. 3. r. 4. Jic. 4* and thereby incurred the incapacities 
of that a£l, and whether the plaintiff' Mary is not their next 
of kin, they plead the ftatute 11 & |2 XK 3. r. 4.^ and a^ 
to the reft of the bill they anfwer. 

The defendants Watlins and his wife put in the likp de- 
murrer and plea. 

It was infifted on by Mr. Wilhraham and Mr. Murray for 
the defendants, that the demurrer and pleas of all the de- 
fendants were good, and ought to be allowed. 

Firft, As to the demurrer by Catherine and Cicely Mere^ 
dithj die unmarried fitters of Giites Meredith the fon, it was 
urged, that this was a cafe wherein equity would not in- 
terpofej that by the ftatute ii to* la WT. 3. r. 4. in cafe a 
perfon educated in the popiih religion do not take, the oaths 
and fubfcribe the declaration mentioned in the afl^ he is 
difabled to inherit or take any lands; and the next pro- 
teftant of kin may hold and enjoy them, without account- 
ing 



.^*. 
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ing for the profits, till he does take the oaths and fubfcribc J*»«« ^ 

fuch declaration ; fo thit a fevcre penalty is put upon the 

party, the forfeiture of all his lands } and it is not ufual' 

for a court of eqv.ity to aid a penal law, or inforce it, or £ ^63 J 

carry it further than the law wiD carry it; if the plaintiS have 

a right to the land, they may recover it at law, but if they 

have no title at law, this Court will not give them one; it it 

morc^ properly the bufin^fs'of a court of equity to relieve < 

againft a penalty than to affift the recovery of it. 

Secondly, The bill prays that the plaintiffs may redeem 
the mortgage, but they are not intitled to redemption ; none 
^an redeem but the mortgagor himfelf, his heir or allignce, 
or fome incumbrancer who has a lien upon the eftate. A 
man m»kes a bond to B. for money lent, and dies, and his 
heir affigns the equity of redemption, B. cannot redeem till 
he has obtained judgment upon the bond againft the heir^ 
I Eg. Abr. 315^ 

Thirdly, None can redeem but he who has a right to the 
eftate in the land ; but the plaintiff has not the eftate ia 
tlie land , that ftill remains in the defendants ; all that the 
plaintiff can pretend to, is a perception of the profits during 
the incapacity, which is a mere chattel intereft, which givea 
no right to the land itfelf ; and indeed the defendants have 
the right of redemption in them* tn the cafe of Lomatt 
and Birdf i Fent. 182. where the heir general of the mort* 
gagor preferred a bill to redeem, the defendant in hit an* 
fwer fet forth a deed of intail, whereby the eftate was in* 
tailed to another; the plaintiff offered to redeem at his 
peril, hut the Court would not permit it^ unlcfa be could 
(hew that the intail was docked* 

Fourthly, It would introduce great inconvcnienciea if the 
plaintiff fhould be allowed to redeem, for the eftate would 
become irredeemable; for the plaintiff ftanding in the place 
of the mortgagor, if he be capable to redeem, and having 
the mortgage affigned to him, the fame perfon would be both 
mortgagor and mortgagee, and he could not redeem himfelf. 

R 4 Bcfides^ 
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Bcfides, the Proteftant kin would be anfwerable for wafte, 
but as a mortgagee he could not be fued for wafte ; and who 
{hall pay the intereft ? Shall the plaintiffs have the rents and 
profits, and let the intereft run in arrear ? 

As to the plea it was infifted, that the defendants were not 
obliged to difcover what might fubjed them to a penalty; for 
when a bill prays a difcovery of what might be dangerous to 
the party dlfcovering, he may take cither method, to demur or 
to plead to that part of the bill ; in this cafe the defendants 
have pleaded the (latute ix bf 12 W. 3. f/4. to (hew that 
nothing is denied to be anfwered by the defendants, but what 
would endanger their incurring the penalties inflided by that 
aft. 

In cafe a bill be for a difcovery, whether the defendant has 
fet forth his great tithes purfuant to the ftatute 2^3 Ed* 6. 
r. 13. which fubje£lshini to the forfeiture of the treble value, 
in cafe he hath not done fo, the defendant is not obliged to an- 
fwer, unlgfs the plaintiff waives the penalty, and agrees to ac- 
cept the fmgle value only («). Hard. 137. 138. 

And there in the cafe of The Attorney General vcrf. Aftco^ 
where a bill was to difcover whether the defendant did not 
conceal the cuftoms and excife upon 260 cafks of curranta 
imported, and had endeavoured to corrupt the cuftom-houfe 
officers by promifing 40/, reward to conceal it, on a de- 
murrer by the defendant the Court inclined to think that he 
(hould not be compelled to make a difcovery, unlefs the At- 
torney General waved the proceeding for all forfeitures* 
Jiard. 201. 

On a bill to difcover what wafte the defendant had done, a 
demurrer to it was allowed, {b). Attormy General verf. Vin^ 
cent. 

So on a bill to difcover a marriage, where a devife was to 
the defendant durante viduitatey which by her marriage would 
be loft, the defendant demurred, and the demurrer was aK 
lowed. Momiins and Monninj (r), 2 Cia. R, 68. 
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In many cafes, afts of parliament have by particular claufet -I*''*'^' 
provided, That the defendants might be put to make difcovery 
of matters in which they are concerned, upon their oaths, 
which feems to admit that they would not otherways have r ggj J 
been liable to make fuch difcovery ; for if they had, there had 
been no need of fuch a proviCon; as by the ftatute 12 Afitie 
£• 14. yi 5. it is ena&ed, that on a ^uare impedit brought by 
the Univerfity for the benefice of any popifli recufant, the 
Court may examine the patron or clerk contefting the right of 
prefentment in open Court, or by commiflion or affidavit, in 
order to difcover any fecret truft, fraud, or pradlice relating to 
fuch prefentation. ' 

So by the itatute i Geo. c. $$• /• i- which obliges papifts 
to regifter their eftates, it is enaftcd. That perfons futng for 
penalties may by bill in Chancery demand a difcovery, to 
which no plea or demurrer ihallbe allowed. 

And at tjic fittings in Chancery after Trinity Term in 1637. 
in the cafe of Smith and Read {a\ it was determined by Lord t^ ^ j^^ j^^ 
Hardwichiy Cliancellor, That the defendant was not obliged to |7|- ^ «^ 
difcover by anfwer, whether he was a papift or not ; in that i Atk. \%i, 
cafe, on the marriage of Mis, Pain with Mr. Smith, a fettlement " '^ '* ^*' 
was made to the ufe of thehufband and wife for theif lives, and 
after to the firft and other fons of that marriage in tail ; re- 
mainder to Mrs. Pain in fee, who devifed it to the defendant ^ 
and the bill was to difcover if the devifor was not a papift, in 
which cafe the . devife would be void ; and on plea to tliis 
biU, the Lord Chancellor held, that th« defendant was not 
obliged to anfwer, which is an authority in point ; for that 
^as rather ftronger, it being infifted upon that the defendant 
was not required to anfwer with refpe£l to himfelf, but only 
in rcfpe£t to the perfon under whom he claimed ; but it was 
infifted that it was a penal law, and tliat the anfwer would 
fubjedl the party to the penalty. 

As to the cafe, with refpeft to Jones againft Watlins and 
his wife, there is more ground for the allowance of the de- 
murrer a^ wcU as of the pica \ the plea ftands upon the fame 

foot 
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joN«st7. foot with the former J but as to the demurrer, befidcs vrhat 

was alledgcd for the fupport of the former demorrer, it was 

/ inSfted, that here was no colour for the WD againft WatUns 

and his wife, fince here was no title made for the plaintiff 

to demand the pofleflion, or the rents and profits of that (hare 

[ 666 1 or property of this eftate that belonged to the wife of WilRam 

Watkins, who is not alledged to be educated in^ or to profefs 

^ the Popifh religion, and confequently muft be intended to be a 

l^roteftant. 

And if the faid William Watlins be a Proteftant, then the 
queftion will be. Whether if a Papift fcifed of an eftate in 
fee of lands and tenements many a Proteftant, the next ol kin 
to the wife can take the pofleffion of the eftate out of the 
hands of the Proteftant huft>and ; for by the ftatute n W 
12 ^. 3. r.4. tlie Papift is difabled in refpedl of himfelf 
only ; but when a Papift marries, the huflnnd becomes fdfed 
in right of his wife, and confequently the eftate is vefted 
wholly ih him, and he has done nothing to forfeit itj befides, 
the hufljand may be faid to be next of kin to his wife, there is 
an alliance and affinity betwixt them ; and the next of kin, 
within the meaning of this law, is not thft next of blood or the 
next in courfe of defcent, and therefore the father may take be- 
fore the uncle, and the brother of the half blood before the 
fifter of the whole. 

Befides, the intention of the aft to prevent the growth of 
Popery, is as well anfwered by the Papift marrying a Protef- 
tant, as by felling the eftate to a Proteftant, for fuch marriage 
may be a means of bringing over the family to the Proteftant 

religion. 

In anfwer, it was urged by Mr. Bunbury and Mr. Bootleg 
that if the demurrer in this cafe was allowed, the Afl of Par- 
liament would be eluded, for every Papift would mortgage his 
eftate, and the Proteftant kin would be defeated without re- 
medy. 

The demurrer is to the whole relief prayed, and furdy the 

next of kin may redeem; he is a kind of purchafcr under the 

2 aft. 
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tStf and ftands In the place of the heir; and though it U Jo>j»««. 

faid to be a penal law^ yet the bill is not to obtain a penalty, 

but to be relieved againft a fraud in fetting up this mortgage. 

A bill by the next Proteftant kin to account for the rents and L ^^7 J 

profits was allowed in the cafe of Winter vcrf. Berminghami 

9 Mod. 146. {a) y^. ^Ci^ ^xu 

As to die plea, that is ill ; for the bill does not pray that 
they (hould difcover whether Papifts or not, but that the other 
defendant Roberts (hould do fo ; befides it goes to the difco- 
very, which fixrely they nuay be aflced. 

As to the demurrer by Watkins and his wife, her difability 
is not removed by her marriage, nor is the hufband fole feifed; 
the pleading is, the hufband and wife are feifcd in right of the 
wife ; befides the demurrer confefTes all alledged by the bill, 
and goes to the whole relief, which is not proper to be deter- 
mined on a demurrer. 

This matter arifing upon a new law, the Court took time 

to confider it, and in Michaelmas Term, on Saturday 

ffovember, now Baron Thotnpfon being dead, the other three 
Barons agreed in opinion. That the demurrer by tlie defen- 
dant Meredith ought to be over-ruled; and at the deCre 
of the others, I delivered the opinion of the Court to this 
tSk€t. 

That the demurrer is bad, as to fuch part of the bill as 
feeks to be let into pofleflion of two thirds of the eftate in the 
bill, to be permitted to have and enjoy, and be quieted in the 
pofleiEon thereof by the injunftion of the Court, or feeks to 
redeem the mortgage mentioned, or any otlier relief. Now 
it is plain, and agreed by the Counfel for the defendants, 
that the demurrer being intire, if it be faulty in any part, it 
ought to be over-ruled. 

It is fo at law ; if the defendant demur to the whole decla- 
ration, or the plaintiff to an avowry in a replication for rent, 
of which part appears not yet due,* the plaintiff or avowant 
(hall have judgment to recover for fuch part as is well de- 

mandftd, Holt, 191. s.c. 
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joKiiv. manded, or appears to be due. i Sand* 286. Refolvcd ± 

liStXBJTH. ft , 

Sand. 379, 380. 

It is the fame In equity, and the reafon is obvious ; for the 
r i\^9^ 1 demurrer is a flop to the plaintifPs demand of every tfiing to 
which it extends \ but it would be unrcafonable to refufe the 
aid to which he is in confcience entitledi becaufehe aiks feme- 
thing more. 

Perhaps it is improper for t!ie plaintiiF to pray that the 
Court fliouid let him into the poflcihon of the eftate, for that 
he muft recover at law ; but there are other things wherein it 
may be proper that the plaintiffs (hould afk tlie aOiftance of the 
Court. The bill fuggefts that the plaintiiB have brought an 
a£lion of ejeflmcnt ; but the defendants, by making a mort- 
gage to Roberts^ and making him a defendant, render it impoffi- 
ble for them to recover at law ; and they pray that it may be 
fet afide, or if made honifidcy that on payment of what is due 
they may be admitted to redeem. 

In refpeft to which the Court may prpbably give relief 5 but 
the demuner is againft all relief* 

But it is objected, that in cafe the plaintiffs, as the next Pro- 
teftant kin, may have the rents and profits by virtue of the fta- 
tute 1 1 f^ 12 ^« 3. r. 4. yet they have only the bare percep- 
tion of the profits, and no effate in them, for the legal eftate 
remains in the Popifli heir, who may fell, devife, or tranfmit 
it to his pofterity, and confequently that the Proteftant kin 
can have no title to redeem. 

It is true, the words of the ftatute being, That every fuch 
perfon educated in the Popifh religion, or profellmg it, (hall 
• in refpe£l of himfelf only, and not in refpe£l of his heirs o^ 
poderity be difabled to take, i^c. the feifin of the eftate has 
been conftrued to remain ftill in him ; for otherwifelit would 
be difficult to fay how his heir could have the eftate confift- 
ently with the known rules of law. So it was holden in 
(«) Je&k. »97. Tredway*s Cafe Hob. 73 {a). Ley 59. S. C. upon the fta* 
tute \ Jac. I. ^.4. which is penned in the fame manner; 

an4 
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and therefore a Papift tenant in tail may make a tenant to the }<>»«» •«'• 
fr^ape^ and luner a common recovery ; a^s was relolved m the 

CTikoiThomby {a) and Fleetwood, lo Anne, and in Lord ^07^"*^"'^ 

Dervfwiwater^s (h) cafe, 6 (y^^. i. So he may devife the eftatc * ,*''• ?^7- 

. ' (•) 9 Mod. 171. 

to a Proteftant. Refoived in C. B. In Eafier Term in 1738. 2 Eq. Abr.621. 
in the cafe of Matlem (r) verf . Bingloe, and in the cafe \c) Supra p! ^70. 

of Marribod and Z>c»rrf//, H. 8 G^^. 2. in B. R. 2 Eq. Abr. ^26. 

' pL 26. 

But yet the next Proteftant kin after his entry has an eftatc C ^^9 ] 
and intereft, which enables him not only to receive the rents 
and profits, but Ukewife to leafe the lands during his title^ 
otherwife he could not maintain an eje£bment ; and if he has 
fuch an intereft tliat he may leafe, furely he may Ukewife re- 
deem a former mortgage, as well as a lefTee for years may do 
fo. A copyholder is not fcifcd of the eftate, the feifin of tlic 
freehold remains in the Lord of the Manor ; yet as a copy- 
holder may make a leafe whereon an ejedlment is maintaina- 
ble, 4 Co- 26. fo he may redeem a mortgage made of the 
copyhold eftate« 

A tenant by ftatute-ftaple, ftatute-merchant or ele^t, has 
but a chattel intereft quoufque debit, levat, ftterit, yet daily ex- 
perience {hews that he is admitted to redeem. 

It is faid indeed, that a Proteftant kin is a mere pernor of 
the profits, and therefore cannot redeem; but why ? No au- 
thority is cited for it. In Chudleigh^s cafe, i C(7. 123. it is 
faid, that a pernor of the profits is in niiture of a Ceflui que 
Ufe at common law \ but none I believe will deny, ^ut that a 
Ceftui que Ufe might exhibit a bill in Equity to have the truft 
executed, and to redeem a mortgage made by the truftees with 
his affent. Bro. Tit* Confcienre, 

It was urged further, that none can redeem but he who is 
heir, afTignec, or incumbrancer -, and this is the general de- 
fcription of thofe who are entitled to an equity of redemp- 
tion. 



Bat 
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joMxs «. But it is certain that there is no neceflity that a man Ihoiil^ 

^ ^ ' come in for a valuable confideration. in order to entitle him to 

One who claims , . r 

unoeravoiuntft. redemption; for a pexfon who clauns by a voluntary fettle-* 
miy^«d«m^a ment may redeem, i £q. jfir. 315. And fo it wzs refdved 

mortgage. j Q,. Qb. CO. 

a Vein. 193. ''^ 

C ^7^ 3 If a man makes a voluntary conveyance, and afterwards 

mortgages^ though fuch mortgagee may avoid the conveyance 
as fraudulent to him, yet it fuffices to pafs the equity of re-^ 
demption. 

Indeed generally, he who redeems muft be the mortgagor, 
or fomcbody who claims under him; but it is not requifite 
that he fhould claim by exprefs aflignment from him. A te- 
nant in dower or by the curtefy may redeem, whofe cflatc is 
created by the law ; and he, who has an eftvte or intereft 
given by A£l of Parliament, has as much reafon to have diis 
benefit as he who comes in by the aft of the party. Every 
one is party to an A(k of Parliament ; and there feems to be 
no reafon why the perfon entitled by virtue of an A€t of Par-* 
liament, ihould not have equal advantage in a Court of Equity 
with the affignee of the party. The affignee of commiffioners 

(«>ftFreeiiu of bankrupts may redeem as well as the bankrupt himfelL 

1 E<i. Abr. 53. i^tt*- I Ca. {a) Ch. 7 1. 



fLi. 



' The only ground for redemption feems to be, the having 
an intereft in ot lien upon the land : he who has fuch an 
intereft or lien may redeem, he who has none cannot. 

And therefore if a man makes a bond, wherein he binds 
himfelf and his heirs, and afterwards mortgages his land, the 
obligee by judgment cannot redeem. But if he obtain judg^ 
ment againft the heir of the obligor, although the heir had be- 
fore affigned his equity of redemption, the obligee, who gains 
thereby a lien upon the eftate of the obligor againft his con- 
fent, {for judicium reddiiur in invitutn^) and folely by the ope* 
ration and z€i of law, is entitled to redeem. Baieman and 
Bateman^ I Eq* Abr, 315. 

Naj, 
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Nay, if he gains but an equitable lien upon the lands, it Is J^***' •«'• 
fufficient j and therefore if a man articles on his marriage to 
make a marriage fettlement, and afterwards mortgages his 
cftate to one ^ho had no notice of the articles, the wife (hall 
redeem j for the articles for a purchafe are confidered in equity C ^7 ^ I 
as a purchafe« a Vent. 343. (a) (4) i E^. Afar« 

63. pi. 3* 2%U 

So if a man agrees at his marriage to leave his wife worth 
I goo/, and it being left to the parfon of the parifh to draw 
the agreement, who takes a bond for the payment of the mo- 
ney, and then the obligor dies, leaving his eftate freehold and 
copyhold in mortgage \ the wife, having an equity upon the 
land by virtue of the agreement on the marriage, was allowed "P'■^•^ 
to ledeem. A^on and Pierce^ 2 Vern. 480. 

Bq^ againft the plaintiffs having the liberty of redemption 
it was further argued, that a Court of Equity ought not to 
aid or aifift the execution of ^ penal law ; and it is certain^ 
that it is not in the power of a Court of Equity to extend a 
penal law beyond what tlie law itfelf imports, or the Courts 
of law will extend it ; nor is it proper for a Court of Equity 
to aiBft the recovery of a penalty or forfeiture, when the 
party may proceed at law to recover it \ therefore there is 
no reafoif to apprehend, that the Court will in this cafe 
put the plaindfFs into pofTelTion, if the law will not do it, 
or give them any advantage beyond what the law intended 
them* But if the defendants by contrivance fet up a mott- 
gage, which renders their proceeding at lawjmpradicable, it 
may be iit for a Court of Equity fo far to interpofe, as to pre- 
vent thefe unfair meafiires which are dellgned to elude the be- 
nefit of the law. 

If a leffee commit wafte, the Court will not oblige him to 

difcover the wrong he has done, which may fubjef^ him to 

a penalty, or conftrue that to be wafte which the law will 

not call fo \ but will ftay his going on in the deftrudion 

.^ is making, till it be feen whether he has any right to 

d^ 
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JoKts V. do fo pr not. It is faid, i Eq. Abr. la) 131. that if a trnf- 
WaVeni.440. ^^^» ^y fraud and combination iitith Cj/?^/ ^m^ 3r///?, endea* 
Frec.Ch.»i4. vours to cvadc a penal law, under a pretence that Equity 
ihould not affift a penalty or forfeiture, Chancery will aid, and 
not fuffer its own maxims to be made ufe of to elude a bene- 
ficial law. 

TCizI ^^ ^^^ ^^^^> ^^^ ^^ ^^ mortgage was without any real 

confideration, it would be a truft for the papift, and confe* 
quently void at law ; bat I doubt that is not ib ; for by 
what has been faid it appears, that a papift has fuch an 
S»|ra p»572. eftate in him that he may alien and demife, and confequently 
the eftate granted to Roberts would pafs an intereft to him^ 
though made without a valuable confideration, which would 
be a title prior to the demife by the lefibr of the plaintiflF in 
ejeditment* 

As to the inconvenlencies which may enfue from the plain* 
tiff's being allowed to redeem, I fee no greater than what may 
be fuppofed in a redemption by a dowrefs, or other perfon who 
has but a particular eftate or intereft. It maybe faid, that he 
is mortgagor and mortgagee, if he take the aifignment of the 
mortgage to himfelf \ and as for his being difpunifliable for 
wafte, he is liable to anfwer treble damages for any volun- 
tary wafte, in an a£tion of debt. 

In fliort the plaintifis may have many occafions for the 
aid of a Court of Equity ; and therefore fince the demurrer 
is general to all relief, fince fuch a praSice of fetting up a 
mortgage to prevent the Proteftant kin from recovering, if 
he can have no relief, would intirely defeat the defign of the 
a£l, we are of opinion that the demurrer ought to be over- 
ruled. 

As to the plea, «we alt agree that it ought to be allowed*; 
for ^e difcovery, to which this plea is pleaded, tends diredly 
to make the defendants' accufe themfelves of thofe offences 
which might fubjeft them to the penalties and incapacities of 

the 
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ONES V. 
SftXDITH* 



Ac afl. It is the excellent temper of the Engli/b law, that I 
nobody is compellable to accufe himfelf 5 Nftno tenetur feipfum 
<iccufare% 

This has been determined Hot only in G)urts of Law and 
Equity, but in Parliament. 

It is true, that by a conftitution of Cardinal Otho^ the [ 673 ] 
Pope*s Legate 21 -ff- 3. it was ordered, ^^d jurameni* ca-^ 
lumnia in caufis eccieftqft. tsf ciwitbm de veritate dicenda in fpi^ 
ritualib. qtfo Veritas faciiius aperidtur^ prdftari debet de eatero in 
regno Angl* Conf. in contrarium non obftante. But this was 
allowed only in caufes matrimonial and teftamentary. 2 Injl. 
657. And by the ftatute 13 Car. 2. c. 12. fee. 4. No Ec- 
clefiaftical Judge can tender oath whereby any perfon may be 
charged to accufe himfelf, or fubjeft himfelf to cenfure orpu- 
ni(hment, &r. 



' But the cafe of Smith verf. Read i& a dire£b determination in 
point ; or this is rather a ftronger cafe, where the defendants 
are aiked as to their own education in the Popifh religion ; 
there they were interjrogated only as to the perfon under whom 
the defendants claimed^ 

What was faid, that Roberts is aflced whether they were 
not brought up in the Popifh religion^ is a mere evalion ; for 
though Roberts the otlier defendant is aiked tliefe quedions, 
yet all the defendants are charged with being fo educated, and 
all are defired to anfwer the matters as fully as if the fame were 
particularly repeated and interrogated. 

It was faid that the defendants might be afked of what age 
they were 5 but the charge is, that they were of the age of 
1 8 years and fix months, whereby they were incapacitated to 
hold the eftate ; fo that the enquiry about their age, is only 
with a defign to fubje£t them to that incapacity ; and the pleii 
is worded with like caution. 

V01..IL S At 



Sapra, p. 665. 
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T«Nii V. As iQ the demurrer and plea of Wathins and his wife, Ae 

fame (land upon fomewhat a difierent foot % it is not charged 
by the bill, that Watkim the hufband was a Papift, and con- 
fcquently it mud be intended that he is a Proteftant ; for 
every one muft be prefuraed to be of the eftabliOied religion 
till the contrary appears ; then the queftion will be^ Whether^ 
if a Papift mar^y an hufband who is a Proteftant, the next of 
kin, who is a Proteftant, to her before her marriage (hall take 
t ^74 J ^^ ^^'^^^ ^"^ profits of her eftate from the hufband during co- 
verture ? 

The ftatute faith. That the pcrfon educated in the Popifti 
f eligion fhall be difabled to take and hold any lands, &fr. but 
the hufband is not fo educated, and confequently not difa- 
bled to take and hold them, as by law he is entitle^ to do. 

It was rightly obferved, that the pleading is. That the huf- 
band and wife are fcifed in right of the vnit ; whence k wat 
inferred, that both being fcifed, the Proteftant km will be en- 
titled to have and enjoy the lands, of wliich the wife is ftill 
feifcd after her marriage* 

But that inference is not to be drawn from the form of 
pleading ; for it is true, that the wife has a joint feifm with 
the hufband of the freehold and inheritance, which the huf- 
band therefor? cannot difpofc of without her ; but the huf- 
band alone has the title to the rents and profits, and may 
difpofe of the poflefEon duririg the coverture without the 
wife. A writ of eniry'/ur d'ijfeifm was brought again ft huf- 
band and wife, who pleaded mn^tenun \ the demandant re- 
plied, that A. was feifed till difleifcd by hufband and wifc» 
who made a feoffment to pcrfons unknown, but the hufband 
and wife continued to receive the profits ; but the replication 
was difallowed, for the pernancy of the profits being but a 
chattel could be only in the hufband. Bro. Tit, Panicr de 
Profits. 15- 



H 
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If a feme Icafcs dum tola and marries, and the leflec pays ^Jon«« v. 

his rent to the wife, though no notice of the marriage is al- 

ledged, the payment is ill ; and the hulband had judgment in 

debt for the rent. ia\ PaL 206. Tracy and Button. (- Cro. J«c. 

^ ' ^ 617. S.C. 

So the hufband may fue alone for rent, for not repairing, i str. 1x9. 

fe'f. or other profits or benefits to the cftate of the wife; ^™«^ij^. 

and though he may, he need not join his wife. Cro^ Car* (*•) 

438. 

Now here the pernors of the ptofits demand the rents and [ 675 ] 
profits from the hufband who is legal pernor of them, and the 
defign of the a£l feems as well anfwered by the hufband's tak- 
ing them as any other. 

But the Court need not give any pofitive opinion on this 
point, becaufe the demurrer being general as to all relief, and 
it being pofiible that the Court may find it needful to give 
fome fort of relief with refpeft to thefe defendants alfo ; and 
therefore the Court thinks fit that this demurrer as well as 
the other by Aleredith be over-ruled; but tlie plea otight to be 
allowed. 



Mackenzie verfus Marquis of Powis. In Cafe 2724 

Scacc. 

AD £ C R E E was made againft the Marquis of Pc^ii A decree reined 

for the payment of a large fum of money ; and he be- no letter mif. 
ing ferved with a copy of the decree, and not paying, an ( 2) at- '^' r^ 

tachijient 



(i) Blackficne, in the third vol a me agairid his lands and goods, without 

of hi3 Commentaries, fays, "If a peer any of the mefne procefs of attach- 

is a defendant, the Lord Chancellor ments, &c. which are direded onlf 

fends a Letter Mijt^e to him to reqaeft againft the perfon, and therefore can- 

his appearance, together with a copy of not affedt a Lord of Parliament."-^ 

the bill ; and, if he negled^s to appear, p. 445. 

then he may be ferved with 2^fiibpcenmi (z) S^idtre, Is not this prOcefs of at- 

. and, if he continues ftill in contempt, a tachment irregular, not upon th« 

feqaeltration iiTuet out inun^iately groond of the omiiCoa of a Letter 

S a jMiffive, 
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MActiweii tachment went ; and it was now mbved to difcharge the at* 
tachment as irregular ; becaufc no Letter MifEve was fent be- 
fore or with the decree which was ferved ; for where the de- 
fendant is a peer of the realm, a letter is fent to him figned 
by two Barons, inftead of a Subpcena ^ and fo it ought to have 
been in the prefent cafe, inftead of the Suhptena which is ferved 
upon him, together with the copy of the decree* 

This was referred to the Deputy Remembrancer to report 
how the practice was ; who reported that it was not ufual 
to fend fuch letter before or with the order of Court or 
fervice of the decree ; whereupon the motion was not al- 
lowed. 

And th^e feems no reafon for what was infifted on ; it U 
well known that the Suhpasna was introduced in the time of 
Richard the Second, when John Waltham, Bifhop of Sarunt, 
was Chancellor of England* Selden's Works^ vol. 6. p. 1544. 
When the praftice was introduced of fending a letter to a Peer 
C 676 3 inftead of fuch a Subpcena^ non conftaU Mr. Selden fay», in 
his 6th vol. p. 1543, That it was the courfe in the Star Cham- 
ber of Chancery to pray fuch a letter in a bill againft a Peers 
poflibly that pra£lice being begun in the Star Chamber on the 
cre£tion of that Court towards the end of Henry the Eighth's 
reign, might be afterwards followed in Courts of Equity. No 
mention of any procefs but a Subpcena is made in the Year 
Books or the DeSiar and Student j but in Weji Symb, /• 2i. it is 
taken notice of as the courfe in Chancery. 

This may be a proper compliment before the party is in 
Court ; but when he has appeared and anfwered, and a decree 
is againft him, it feems more proper to demand obedience to it 
by procefs of tlie Crown, than by a letter from the Barons ; 
by the order 35 the diireftion is general, that the defendant 



Mi flive» which under the circum (lances porpofc confult 2 Vent. 342. Scldcn's 
of the prefent cafe might bejuftificd. Works, vol. 6. page 1543- Com. 
but on the groutid of the objeft of it Dig. Tit. Chancery. (D. 2.) 
being a Peer of Parliament i* For this 

fliaU 
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(hall be fcrved with a .copy of the decree in pcrfon, and a Sui* Mack»nhe 
fosfia (hall be annexed to it, and ferved at the fame time. In 
Chancery the Subpoena is inferted in the writ itfelf^ which 
contains and recites the decree, and no fuch letter ig fent ; but 
if the defendant difobeys, an attachment and injun£iion (hall 
go. 2 Vern. 91, 92, 

What ufe can there be qf fuch a letter ? Is it to notify the 
decree to him to which he is no ftranger ? For he is fuppofed 
prefent in Court by the Subpoena ad audiend. Judicium^ and 9 
inore full notice of it i$ given by the copy of it fenrcd. 



S3 
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Cafe 273. Scot qui tam and Bray verf. Schawrtz & al\ 
In Scacc\ Micb. 1 1 Geo. 2. 



loaninforma- ii N information was exhibited m the Exchequer by 

tion u5)on the L\ r ^ r • c x. rm * t . *• • • 

ftatute 12 c<tr. •*- ^ Scot qut taniy C?r. letting forth^ That he had feized 



3-iermined"that* ^^ ^^p Called the Conjfant in the port of London^ with its 
■ fljipwhchwat tackle, Koodst Wf. as forfeited to the ufe of his Majefty 

manned bv ma- « . r r • i i 

fineft refident and himfclf, bcing imported from foreign parts, when the 
jil^tf^but who" fl^ip» ^^ which they were imported, was not belonging to 
were not oativct jj^^ people of Great Britain as the true owners, and whereof 

of the country, * * 

was exempt thc maftcr and three fourths of the mariners are Englijb \ 
tica of ihc aQ. nor of the built of thc country of which the goods were thc 
growth, produft or manufadlure, or of the port where fuch 
goods only can or are mod ufually firft (hipped for tranf- 
portation, and whofe mafter and three fourths of the mari- 
ners at leaft were of that country or place 5 whereby the Ihip 
and goods were forfeited. 

Upon which a writ of appraifement went out, and on the 
aad of OBoher 1737- was returned. 

On this feizure Adam Henry SciawrtZy Samuef Felman^ 
and Thomas Zuckerbeciery merchants of RigOy entered their 
claim ; and, after Oyer of the information, pleaded, that the 
fhip and goods were not imported contrary to the form of 
the ftatute. 

Thif 
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This iffue came on to be tried on the 2Qth of November Scot v. 

^ ScHAWlTt* 

1738. and tlie jury found a fpecial verdid. 

That Zcot who fues qui tarriy ^c. was furveyor of the a£i 
of navigation, and feized this fiiip and goods on the 19th of 
Augujl 1737. as not navigated according to the aft. ' 

That the faid Ihip fct fail from Riga in RuJJia for the port 
of LondoHy with the goods in the information, which were 
the produd of that country ; that the fhip was built in Ruffta ; 
that Harry Hagfon was mafter, who was born out of the 
dominions of the Emprefs of RuJjia^ but in the year 1733 
was admitted a burgher of Riga^ and has ever fince con- 
tinued fo, and has b.:cn rcfident there when not engaged 
in foreign voyages, aud traded from thenCe nine years before 
the feizure. That tliere were only eleven mariners on board, ^ 

of whom four were born in Rti[fta \ that Morgan a fifth was 
fcom in Ireland^ and there bound apprentice to^the mafter, 
and as fuch went with him to Rtga^ and three or four years 
before the feizure ferved on board the faid (hip, and failed 
therein from Riga in the prefent and former voyages ; that 
the other fix mariners were born out of the dominions of 
Ruffta^ but Stephen Hanfon^ one of them, had refided at Riga 
<ight years next before the feizure, Hans Tafpar five years. 
Reign Steingrave four years, and Derrick Andrews the cook 
fevcn years, and thefe four during thofe years had failed 
from Riga in that and other veifels ; that Riga is a port 
where the goods feized can only be, or moft ufually are, firft 
(hipped for tranfportation. 

And if on the whole, matter found, the Court tliink that 
the importation of tlie goods in the (hip being fo navigated 
is legal, they find for the claimants 5 Etji non^ Isfc. contra. 

Upon this fpecial verdifl Mr. Solicitor General infiftcd, 
that the ftiip and goods were foifcited by the ftatute 
12 Car. 2. c. iS./ec. 4. intitled. An aft for the encouraging 
and increafing of fliipping and navigation. 

S 4 This 
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Scot tt. ThJg ^61 was meant for the encouraeement of the En^^ 

ScilAW&Tf. ° 

giyb (hipping and navigation, for that is intended in the titl^» 
as appears by the preamble, which faySj For the encourage- 
ment of the navigation of this nation; and the principal 
means to encourage it was by prohibiting the importation or 
exportation of any goods into or out of his Majefty's do- 
minions, but in (hips which are built or belong to his do- 
minions, and whereof the mafter and three fourths of the 
pariners at lead are E^ngltfb^ 

The only claufe in this a£l: under which the claimants can 
flielter themfelves, is fee, 8. which faith, that no goods of 
the growth, produftion or manufa£ture of Mufcovy^ or of 
any countries, tic. to the Great Duke or Emperor of Muf- 
covy or Rujffia belonging; as alfo that no mads, umber, 
boards, no foreign fait, pitch, tar, rofin, hemp, flax, raifins, 
figs, prunes, olives, oils; no corn, grain, fugar, pot-aflies, 
wines, vinegar, or fpirits called aquavits or brandy, fhall 
be imported into England^ ^c, in fhips but fuch as belong 
to the people thereof, and whereof the mafter and three 
fourths of the mariners ai leaft are Englijh ; and that no 
currans or other commodities of the growth, produdion 
or manufa£ture of any of the countries, is^r. to the Otto- 
man or Ttirkijb empire belonging, (hall be imported in any 
ihip but which is of Englijh built and navigation as aforefaid, 
and in no other, except only fuch foreign ftiips as are of 
the built of that country or place of which the faid goods 
are the growth, produ£l or manufa£ture, or of fuch port 
where the faid goods can only be, or moft ufually a^e, 
ftrft fliipped for tranfportation, and whereof the mafter and 
three fourths of the manners at leaft are of the faid country 
or plac6. 

We do. not inGft but that the fliip is Ruffia built, that the 
goods are the growth of that country; but what we rely 
en is, that the fhip was not manned as the a£t requires; 
and this depends on two queftions, 

Firft, Whether the exception at the end of the claufo 
^xtciids to the whole clayfe^ or only to the latter branch i 

(or 
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for if It extends not to the whole, then it is plain that the Scot v. 
Ihip was not manned as the claufe requires, for it is requifite 
that the (hip, though Rufjia built, fhould be manned with 
a mafter and three fourths of the mariners Engli/h^ which 
it is evident this was not. 

Secondly, Admitting that the exception extends to the 
whole J the next qi^eftion will be, whether by what is found 
there appears, that the mafter and three fourths of the ' 
mariners are of that country. . 

Firft, Mr. Solicitor General urged (and in the next term 
Mr. Ho/lings^ who then argued more largely) that the excep- 
tion related only to the laft branch of this feftion, which 
contains two diftin£t claufes ; the firft relates to goods from 
Mufcovy ; the fecond to thpfe from the Turki/h dominions 3 
the lirft allowed to be imported in the (hips of the country 
whence the goods were brought, whereof ihe mafter and 
three fourths of the mariners are EngUjh^ the other are al- 
lowed only to be imported when the fliip as well as the 
mafter and three fourths of the mariners are EngUjh^ 
except when both are of the country whence the goods 
come. 

Secondly, The firft claufe allows goods from Mufcovy In 
(hips of Ruffioy and only requires the mafter and mariners 
to be Englijb\ the next claufe requires the (hip as well 
as mafter and mariners to be EngliP\ it is moft natur^ 
therefore that the exception which fpeaks of both fliould , 
relate to the fame claufe which mentions both ; there was no 
occafion to fay with refpeft to goods from RuJfiOy ex- 
cept the fhip be of that country, for that was before provided 
for. 

Thirdly, If fuch conftruftiqn fliould be made, the RuJJia 
people would have larger privilege tlian the Eu^UJIj thcm- 
felves ; for they might import goods in fliips manned either 
with their own or E,ngl\Jb mariners', but the Englljb can 
import only in fliips whereof the mafter and three fourths 
pf the mariners are Englifis 

But 
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Scot v. But fuppofing the exception extends to both parts of this 

fe£lion, yet what is found by this verdi£l (hews that the (hip 
Ganjlant was not manned according to the intent of the zSl 
of navigation ; for it is found that the mafter and feven of 
the eleven mariners were born out of the dominions of the 
Emprefs of Rujfta ; for what can be meant by them of that 
country but thofc who are born there ? 

The words are fet in oppo&tion to the word Engli/by 
for the importation of goods was prohibited but in (hips 
Englljb^ whereof the mafter and three fourths of the mariners 
are EngUJb^ except it be in fliips of the built of that coun- 
try of which the goods are the growth, produ£l or manu- 
fafture, whereof the mafter and three fourths of the mari- 
ners are of that country or place; now the word Engil/h 
muft be meant of the natives of England^ or at leaft fuch as 
arc naturalized, none elfe can be called Englijbmitu A De- 
nizen indeed is an Englijbman^ a parte f>ofi \ but all others arc 
Aliens, and if an Alien continues in England at all times 
after his birth, he does not thereby become a Denizen. 
I Rol. Abr. 195. All not born under the King's allegiance, 
naturalized or made Denizen are Aliens, and therefore can- 
not come under the defcription of Engllfimen^ I delivered 
the opinion of the Court, and faid, that upon this informa- 
tion it may be fit to confider the drift and defign of the aft 
of navigation, which was intended, as Mr. Solicitor General 
obferved, to fencourage and incrcafc the (hipping and naviga- 
tion of the EngVtJh nation. 

The means propofed as effeflual for this end, were. That 
the importation of all goods from any of his Majefty's do- 
minions in Afia^ Africa or America into England^ Ireland^ 
Wales or Berwicky and the exportation from any of thofe 
places into any of his dominions in Ajra^ Africa or America^ 
fliould be in fiiips of the built of and belonging to fome of 
thofe dominions, whereof the mafter and three fourths of 
the mariners at leaft were Englj/h* Sec. i. 

And 
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And fo likcwife the carriacre or removal of them from ^ ^^^"^ ^• 
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one port or creek in Enghndj Ireland^ JVaUs^ Guern/ey^ Jer^ 
ftf or Berwick, to another. Sec. 6. 

a. That no goods whatfoever fliould be imported into 
thefe places of the King's dominions in Europe^ from ^/r, 
Africa or America, (though not under tlie King's dominions) 
but in fuch veflels and fo manned. Sec. 3. 

Thirdly, That no goods fliould be imported in fuch vefleli 
fo manned, unlefs fliipped from the place of which the goods 
were the growth, produftion or manufacture, or in the port 
where they only can be or moft ufually are fliipped for tranf- 
portation. S^r. 4. 

By thefe methods all foreigners were excluded not only 
from the impoVt or export of any goods of the growth or 
manufadure of AJia^ Africa or America, into or out of 
England or Ireland or the adjacent iflcs, and from carrying 
them from one port to another in thefe kingdoms or ifles, 
but were likewife reftrained from bringing them into any 
European country for the ufe of the Englijh, fince the Etiglijb 
could not fetch them thence ; which muft neceffarily con- 
tribute greatly to the increafe of the Englifb fliipping and 
feamen. 

But as it was the policy of t^e legiflators to prohibit 
the importation of all goods from Afta, Africa and America, 
(for fo in effedi it is) unlefs brought in veflels of the King's 
dominions, whereof the matter and tliree fourths of the 
mariners are Englifb ; was it their intention to prohibit all 
European goods likewife, unlefs fo Imported ? No furely, 
that could not be convenient ; and therefore a medium' is 
found out for European commodities; none fliall be imported, 
from the dominions of the Emperor of Mufcovy or Rujfta, 
no mafts, timber, boards, fait, pitch, tar, rofin, hemp, 
flax or pot-aflies, which are great part of the traffick 
from Denmark, Sweden, the Baltick and Northern feas ; no 
Tairms5 figs, prunes, oil, olives, corn, grain, fugar, 
wines, vinegar and fpiritSj which comprehend the chief 
2 trade 
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Scot v. trade in the Levant and other countries of Europe^ {hall be 

imported, unlefs in fliips belonging to the people of that 
country whence the goods are brought, and of which the 
mailer and three fourths of the mariners are Engl't/bs no 
currans or other goods from the Turki/h dominions Oiall 
be imported, unlefs in (hips Englijh built, navigated as afore- 
faid. 

But fuppofc they will not fend thefe goods in fuch man- 
ner, (hall they not be imported ? Yes, they may, in (hips 
of the built of that country whence the goods are, in which 
the mafter and three fourths of the mariners are of that 
country or place, but then they (hall pay AUens' duties, 
Zee. 8, 9. 

This feems the plain intention of the law, to encourage 
tlie importers of thefe goods to make ufe of EngUJb (hip- 
ping and feamen \ but in cafe they have (hips * and men of 
their own country, the importation is not prohibited^ but 
they may ufe them paying Aliens' duties. 

So ling, ftockfifh, pilchards, or other dried or falted 
fifli, not caught in Englijh veifels, codfiih, herring, oil and 
blubber from fi(h, whaleiins and whalebones cured, faved 
or dried not by the people of England^ may be imported^ 
paying double Aliens' duties. 

Now to bring what has been mentioned to the informa- 
tion. 

Two things have been kififl»d on to fupport it. 

Firft, That the exception in the end of the eighth fed^ion 
doth not extend to the goods of that country. 

Secondly, Admitting that it (hould, yet nothing is found 
by this fpecial verdi£t, which (hews that the mafter and three 
fourths of the mariners are of that country or place whence 
the goods are brought, as the a£l requires. 

As to the (irft, it mud be admitted, that if the exceptloo, 
fec^ 8* does not extend to the wholcj but is to be confined 
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lo the latter part of that claufe, the navigation is not legal; Scot*. 
for though the fliip Conftant be RuJJia built, and laden with 
good| of the growth or manufaflure of Ruffioy yet it appears 
that the mailer and three fourths of the mariners are not 
Englifo. 

But on confideration of what has been urged, which is 
as much I think as could be urged on that point, I think 
the exception extends to the whole fedion. 

It is a general rule in conftruftion, that where rellric- 
tive words are found at the end of the laft fentence, which 
are properly applicable to the feveral fentences preceding, 
they (hall extend to the whole, i Sand. 60, Gaimford and 

Now this 8th feftion contains the provifion v/hich the 
Legiflature thought fit to make in relation to the importation 
of European goods. It might be cafily forcfeen, that if wc 
reftrained the import or export of goods, unlefs in our own 
fliips and with our own feamen, other States might do the 
like, and that in its confcquences it would amount to a pro- 
hibition of all fuch goods ; which would prove inconveni- 
ent i therefore they allowed the importation, but upon thefc 
terms, that the goods from Chriftian countries might be im- 
ported in their own (hips, having the matter and throe 
fourths of the mariners Englijh ; thofe from Turkey by our 
EngUjb {hips and mariners. It was not likely that the 
Mujfelmen who have, an hatred to the Chriftian name, fhould 
like that their {hips {hould be manned by Chrillians ; nor 
was it fafe or honourable in refpeft of ourfelves or our 
religion, to permit our men to man their veflcls ; and 
therefore it was proper to prohibit the importation from- 
thence but in Englifb vefTels as well as with Englijh mari* 
ncrs. 

Bat it was probable, that the Chriftian as well as the 
Mahometan countries might be unwilling to fuffer fuch 
importation to us, unlefs made with their own men as well 
a& their own veiTels ; and therefore the exception was 

• added. 
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Scot v. added, fliat it might be done by all fuch foreign (hips as 

ScHAw^Ts* ^^^ ^j. ^^^ j^^.j^ ^j. ^j^^^ country or place of which the 

goods are the growth, produftion or raanufafiure, or where 
r 6Bc 1 ^^^ fhipped for tranfportation, and whereof the mafter and 
three fourths of the mariners are of the faid country or 
place. 

The exception is indefinite, fuch fereign JbtpSy which has 
the force of an Univerfal, and muft relate to (hips from 
Chriftian as well as Infidel countries, and was equally ncccf- 
fary for then?, unlefs It can be fuppofed that tlie Legiflature 
meant to favour the Turki/h more than the other ftates of 
Europe. 

It was faid indeed, that there was no need to repeat the 
words fiips or vejfels in this exceptive part of the claufe, 
and therefore fince Turhijh goods were not to be imported 
but in Englifh fhips and with Englijb mariners, by the 
latter branch of the feftion, the exception which fpeaks 
both of (hips and mariners, ought to be confined to the 
latter branch. 

But this does not follow 5 it is true that the other ftates 
of Europe are allowed before to import in their own (hip» 
with an Engii/b ma^tx and mariners; the Turhijb not, 
unlefs the (hips too be Enghjh \ the exception therefore 
muft neceflarily mention fhips as well as mariners of the 
country whence the goods came ; and though it was nccd- 
Icfs with refpefl to other European ftates, yet it could not 
be avoided if the fame liberty was intended for both Turkijb 
and Chriftian countries, unlefs there had been a larger 
tautology by repeating twice the fame exception^ once 
without the words Jhips and vejfels^ and afterwards with 
them* 

But it was infifted. That by this conftrufkion the im- 
porters of goods from Mufcovy would have more privilege 
than the Englifh themfelves 5 for thefe could import only in 
Englijb veffels and Englifh feamen, whereas they could ufc 
cither fuch, or veflels of the country whence the goods 
come ; this indeed is fpccious, but if you coniider the drift 

and 
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and defimi of the law, which was the increafe of Entrlijh ^ Scot v. 
fearaen, and it is a fure means to augment the numbers and 
{kill of our mariners to have them man foreign as well as. 
their own country veflels, in cafe care be taken to call them 
home when our own occafions require them. 

But this conftruftion is made very plain by the next r 68i 1 
fe£tion, fee. 9. where the goods of Mufcovy and all mention- 
ed in the kGt. 8. as well as the Turkijb commodities im- 
ported in other than fuch (hipping, and fo navigated as afore- 
faid, are declared to be Aliens' goodsj and liable to thj fame 
cuftoms and duties. * 

Secondly, The next queftion then will be. Whether by 
what is found it appears that this fliip in the information was 
manned as the aft of navigation requires. 

And this depends upon the meaning of thefe words, 
nvhereof the majler and three fourths of the mariners arg of the 
faid country or place'. 

What is meant by the words, Whereof the mafier and 
thrie fourths of the mariners are Englifh^ feems to be explain- 
ed by the aft itfelf ; in fee. 2. it is faid, No Alien hom^ unlefs 
naturalized or made Denizen^ fhall ufe the trade or employment 
0J a merchant or faBor in any part of his Majeflfs dominions - 
in Afia, Africa or America. 

So in feft. 6. it is faid, No perfons Qiall load on any 
bottom, Wf. of which any ftranger or ftrangers bom (unlefs 
fuch as be Denizens or naturalized) are owners, part-owners 
or mafter, any goods to carry from one port to another; 
which imports, that none can be looked upon as Englifb but 
fuch as are natives, naturalized or Denizens* 

And it is certain, that by the laws of England all others 
are efteemed Aliens, and are not intitled to all the fame pri- 
vileges and advantages which other Englifhmen have. 

And though an Alien continuing in England (hall not be- 
come fo much as Denizen j though the continuance be ever 

fo 
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Scot <r. fo long, zs was holdcn in the cafe cited, i RoL Abr. i$5# 

whence it was inferred that the words (thofe of other coun* 
tries) being fet in oppofition as it were to (Englijb) ought to 

[ 687 ] be natives of that country, or at leaft what is tantamount j 
'yet it does not appear that any antithefis, or dired oppo- 
fition was defigned by the expreflions ufed in the a£l ; our 
laws in relation to Ahens were perhaps, as Mr. Spellman 
thinks, originally a branch of the Feudal law, where none 
could hold lands without being obliged to fwear fealty to his 
lord; which a foreigner under the allegiance of another 
prince could not be fuppofed able to perform. 

In the czk of Collingwood 2nd Paeey l Vent, 417. Hale 
Ch» Juftice fays, the law is the mcafure of the difability of 
Aliens, and the only rule to determine how far it extends \ 
fo that we cannot reafonably argue from the authorities in 
our law concerning Aliens, as to the ability of perfons in 
other countries, and what fhall denominate them to be per- 
fons of that country or not. 

The methods of denization and naturalization ufed with 
us are not known in other countries. Ch. Juft. Hale quotes 
VTerrieny to {hew that they in France naturalize according to 
the laws of Normandy, i Fent, 419. But that is in a dif- 
ferent manner from us, where it can be done only by Par- 
Kament. 

In Pomafs SuppL to the Gvil LaWf VoL 2. /. i. ///• 2» 
Jecm 2. art, 9. it is faid, that if foreigners defire to fix their 
habitation in. France^ and enjoy the rights and liberties pecu- 
liar to the fubjeds thereof, the favour is granted by letters 
of naturalization obtained from the Eang, which are called 
foj "becaufe thofe who obtain them are reputed by the 
effect of the faid letters to be as natural-born fubje£b of 
France. 

But on the trial of this information, it was proved by s 
witnefs, who feemed acquainted with the dominions of Muf^ 
eovy^ that no fuch thing as naturalization was known or 
praftifed there. 

The 



[688] 



Dc Term. Sand. Mich. 13 Geo. IL 687 

*rhc bed method we can take to find out whom the Le- Scot v. 
giflators intended (hould man foreign {hips which imported 
goods hither, may be to refort to the a£k itfclf, and fee 
\vhat can be coUedcd from thence. 

Now the feS. 8. which fpeaks of the importation of goods 
from Mufcovy^ and other European countries, fays, they 
mud be in fhips that truly and b^nd fide belong to the people 
thereof; and by the conclufion it fays, the mafter and three 
fourths of the mariners muft be of that country, that is, 
they muft be people of that country. 

Who (hall be faid to be people of that country the aft 
docs not direftly determine, but feems to ufe the words 
in as large a fenfe as if it had faid the inhabitants of that 
country, without any precife defignation of natives or 
not. 

So feft. 4. which fpeaks of ling, pilchards and other 
dried and failed fifli, ufually fiflied for and caught by the 
people of England^ Ireland and WaleSy muft denote the in- 
habitants of thofe kingdoms generally, whether natives or 
not. 

So when it fays, codfifh, herrings, oil and blubber made 
of fifli, when imported into England, Ireland and Wales, 
not being caught by .veflels belonging -thereunto, and the 
fifti cured, faved and dried or made by the people thereof, 
flfall pay double Aliens* cAtoms, it muft mean the inhabi- 
tants thereof generally, for it cannot be fuppofed that the 
Legiflature meant that if the fifti were cured and dried by 
inhabitants not natives, or the oil or blubber made by 
fuch, that the importer ftiould be excufed from the double 
duties. 

So where feft. 16. fpeaks, that the aft {hall not extend 
to fi{h caught, faved and cured by the people of Scotland, 
imported from Scotland in Scotch veffcls, the mafter and 
three fourths of the mariners being his Majefty's fubjefts ; 
muft it be inquired whether the fifli were caught by natives 

Vol. II. T of 
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of Scotlandy before it be known whctlier the (hip and goods 
were forfeited or not ? ' 



The intent and defign of the aft therefore feems to 
be, that no foreign (hips (hould import any of the goods 
[ 689 ] fpecified in this feclion, if they fent for mariners from any 
foreign kingdom or ftate to man them ; but they might b« 
allowed to import them if the mafter or three fourths of the 
mariners were EngUfjy or thofe who dwelt in their own 
country. 

It does not indeed precifely fix and determine who (hall 
be faid to be the people of a country, but gives it a larger ex- 
tent and fignification than what is meant by the natives of 
a country, but the precife notation of it is left to the ge- 
neral import and common undcrftanding of the word. . 

Now by the civil law, which is ufed in moft parts of 
Chrijlendom^ and may not improperly be confidered on this 
occafion, it is faid, Jitfl* hlft* //^- i- ''V. 2. Appellatione po^ 
puliy univerfi cives figmjicaritur ; the word r/V/V, taken in thie 
ftrifteft fenfe, extends only to him who is intitled to the pri- 
vileges of the city of which he is a member. And in that 
fenfe there is a diftinQion between a citizen, and an inha- 
bitant within the fame city, for every inhabitant there is not 
a citizen ; Cives quidem origo, manunrjfto^ adjeElio^ vel adoptio, 
incolas vero domic'tUum facit^ faith &//• /. 10. tit. 39. /. 7. 
(#) Dig. Lib. So Dig. \a) L 9. tit. De verhor^ ftguificationey 239. Incola loci 
1/239/ ' S^' ^'" ''' aliqua regione domicilium fuum cotiflituit. 

It is fit therefore to confidcr how the matter flands as to 
tlie mafter and mariners in tlie (hip mentioned in the infor- 
mation. 

Fir ft as to Harry Hagfon the mafter (for if he be not qua- 
lified the navigation is illegal) it is found as to him, that he 
in 1733. became a burgher of Riga, and has ever fince con- 
tinued fo; that for nine years he has been refidcnt there, 
unlefs when he went in foreign voyages, 

2 Now 
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iMow I am of opinion, that he is fufficiently qualified to Scot v. 
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^an the fnip. 

It is true, he is found to be bora out of the Emprefs of r ^qq i 
Ru/ftas dominions, but he has been rcfident there nine 
years, and in 1733. was made a burgher of Riga. 

Now if his birth under the dominion of Rujfta be not 
neceflary, there can fcarcely any thing be thought more 
cogent to denominate a man of that country ; for being a 
burgher there he muft of courfe take the oath of allegi- 
ance to the Emprefs, as it appeared on the trial that he had 
done, although the evidence of it was not admitted to be 
read, it being only a certificate of it without proper at* 
teftation. 

He muft therefore be a fubjeft of the Emprefs, which is 
all that is contended for on the lad argument as needful to 
denominate him of that country. . 

By the ftatute [a) H. 8. *— ^ a perfon fworn to a ,. ^^^^ ^ ^ 

foreign prince is looked upon as a ftranger to his native isHen. 8. ^4* 
country, and (hall pay Aliens' duties. 

The greater difficulty will be in regard to four other of 
the mariners, one of whom is faid to have rcfided at Riga 
eight years, anotliet feven, anothet fix, another only four 
years before the feizure, and during thefe years fo have 
failed from Riga in this and other voyages. 

Now I am of opinion that thefe are men of that country 
within the intent of the a£k of navigation. Firft, Becaufc 
the a£l feems to intend by people of a country any who are 
fettled and fixed inhabitants there \ and when it mention* 
mariners of the faid country or place, it dill fpeaks more 
loofely and generally, and confcquently a rcfidence of four, 
fix or eight years may well fatisfy that exprefiion. 

Secondly, This fecms to anfwer the defign of the aft, 
which was not fo much to create difficulties in. qthcr coun- 
tries to find mariners among thcmfclves, as to prevent their 

T 2' , fup. 
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fupplying thcmfelvcs witli any mariners from other dates but 
Englifi. 

Thirdly, Bccaufe by tne Civil Law fuch a refidencc gives 
the country a right to their fervice, ^i originem ab urbe Rcmi 
babenti ft alio loco domiciltum conjlitutrunt^ munera ejus fujltnere 
debent. Dig. I. 50. tit. 4. lex. 3. 

So Cod. 1. TO.tit.39.1. 5, 6. Siin patria ux9ris iua^ vel qua* 
libet alia domiciltum dejixijli^ inc^lattis jure -idtro te ejufdem dvi» 
iatis muneribus obligajlim Privilegio fpeciali civitaiis non inierve' 
tiicnte tamen onginis ratiofiCy ac domicilii voluniate ad munera civi^ 
lia quemque vocari cerfiffimum eft. 

Fourthly, The fpecial verdift does not find that thefe per- 
fons had ever any refidenee or habitation (fince they were 
grown up) in any place out of the dominions of RuJJia \ it is 
found indeed that tliey were born out of the dominions of 
Rujftaj but that they dwelt or refided any where elfe fo long as 
they have done in RuJJia does not appear, and what does not 
appear is not to be intended. 

It is found that they made feveral voyages from RuJJia^ 
but it does not appear that they ever made any voyage from 
any other country whatfoever ; fo that tliey may be properly 
faid to be mariners of Rujfia^ but there is no foundation to 
fay that they were ever mariners of any other country or 
place. 

And it is not inconfiderable (which was an obfcrvation of 
Baron Wrigbi*s) that the Aft of Navigation requires only, 
that foreign veflels be manned by a matter and three fourth* 
of the mariners who are of the fame country; it docs 
not fay by mariners bom in that country, or brought op 
there, but mariners of that country, which is a denomination 
they muft acquire long after their birth, for they could 
not be born mariners, and if they are of that country while 
they are mariners, and never were mariners of any other 
country, it fccms fully to fatisfy the words and intent of tlic 

It 
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It is an ufual diftinftion in moft countries and ftates to dif- ^ Scot ». 
tinguiOi between the inhabitants of the land and ftrangers ; 
in Greece they diftinguifli between their ildXiTai, Mfrnxoi, and 
Mmwy their citizens, their fojourners, (as the Archbifliop Pot- 
ter calls them in his Antiquities of Greece^ bool^ x. cap. p.) and 
ftrangers ; the Miroixei were born in fome foreign country, 
and came to fettle in Greecey and were liable to pay tribute 
and perform fome duties, but were not capable of bearing of- 
fices, or of intermeddling with the affairs of government. 

So the Civil Law diftingui(hed between Originarii and ///- 
#iAf, and thofe who had not a iixed abode, but were ftran- 
gers there, Cum neque origirmles neque incoias vos ejfe memo^ 
ratisy obfolam domuSy vel pojjefflomsy ccuifamy publtci juris auEio^ 
ritas muneribus fuhjugari vos nonfnet^ Cod. lo. tit. 39. 1. 4. 

So in our law the like diftinftion is made between fettled 
inhabitants of any parifli and places, and thofe who are not fo, Supri, p. 535. 
2 /«/?. 702. ' 

But it was infifted, that they ought to be fubjefts at 
leaft to the EmprefeH?f Rujfta\ how does it appear that 
they were not fo ? It is not found they were not, or that 
they were fubjcdts to any other Prince ; upon the trial it 
appeared that they were Swedes by birth, but whether born in 
that part of Sweden which came under the dominion of the 
Czar or elfewhere, is not found ; if conquered by the late 
Caar, they arc fince become his fubjccls. Gro. de jure -B. 
iSf P. lib. 3. cap. 8. 

But if the laws of Rujla are not contrary in this refpeft to 
ours, by their being reCdent there they owe a local allegi- 
ance. In Courteen'^ {a) cafe, which was an information (ii)Pophrj4o, 
againft feveral Dutchmen far tranfporting money, it w:is faid, 
by Hobarty that they were fubjefts, and owed allegiance to the 
King ; and if they committed high treafon, the indiftment 
muft fay Cont. Domin. fuum, though not Naturalem Domitu 
tff contra debit, ligeantia. Hob. 271. So in 7 G?. 6. b. Gi/vin's 
cafe 'y and this was agreed, and that in all indictments for 

T 3 high 



s. c. 
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Scot v. hJgj^ trcafon the omiffion of ront^ ligeantia fua debit, was er- 

ror, ^hich was afterwards aflirmed in the Houfe of Lords. 
King and ^icen verfus Tucker^ [a) ^4 Mod* i6a. Sbovj^ 

(*)iLd.Raym. -''• ^- ^^^• 

I. Skin. 33S. 

360.425.44a. i2Mo4.5i. Holt, 678. ft Salk. €30. 3LeT. 396. Carth.317. Comb. 257. S. C« 

But it was urged, that by this conftru£lion the tlSl might be 
eluded ; foreigners might ftay a day or two, and then man 
their veflels ; for if refidencc for two or three years will fuf- 
fice, why not for two or three weeks or two or three days ; 
where will you ilop ? 

But no fuch confcquence can be drawn from what is faid, 
for if that was fpecially found, it might alter the cafe •, that 
would be an aitifice or fraud to evade the a£l j but nothing of 
lliis nature is found, which in a penal act muft be, or it can- 
not be intended. 

By the Civil Law a bare habitation does not entitle any to 
have the jus intolatus ; it muft be v/ftere a man Domicilium 
ccnjlitwt^ uhi larem fuminamq; rerum hahtj unde ft difcedit pert' 
gririari iiicipit^ ^ cum redit peregrinari dtjlmt ; and fuch not 
liable to charges or offices ul incolas ad tnunera fubeunda vet 
honores aip<ilfatidos non ojlringuntur. Cod. I. 10. tit. 39, 1. 3. 

By the common law, habitation for a year and a day was 
rcquidte to make a perfon fettled ihere ; but upon the whole 
It would be almoft imprafticable, and make commerce very 
hazardous, if every merchant was to fearch out the nativity 
of every mariner whom he .employed, and in cafe of miftakc 
or mifinformation was to forfeit his fhip and cargo. And as • 
no fuch conftruflion appears hitlierto to have been made of 
this aft fince tlie paffing of it, the Court gave judgment for 
the defendant. 
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The Governors, Bailiffs, and Commonalty of Cafe 274. 
the Company of the Confervators of the Le- 
vel of the Fens, verf. Thomas Hare. In 
Scacc. 



T 



HIS was a bill for an injunftion to ftay the proceedings A Ooortof E- 
in au aftion of ejeftment for lands in Norfolk^ brought mifi a bill for 
on the demife of Sir Thomas Hare, after a verdia ioi the Jj^" [errwhlch^ 

plaintiff. •^ propeily til- 

able at law. 

And it appeared by the bill and anfwer, that in the year 
1665, the Adventurers of the Fens in Com. Norfolk made 

two great drains in the Level called one whereof was 

called the 20 foot drain ; and afterwards in the fame year 
they were incorporated by the name above. 

That by articles of agreement made on tlie 12th oi j^pril 
i68o> between Sir Tho.Hare^ father of the now defendant, and 
George Dajlj^wood^ Efq. on his marriage t\^ith Elizaheth^ daugh- 
ter of the faid George Dafiwood^ in confideration of 12,000/. 
to be paid for clearing the debts of Sir Thomas on his manors 
and eftate in Sto^vhardolph and Wimbctjham in Com. Norfolk^ 
which Sir Thomas covenanted to employ accordingly, and to 
fettle the faid manors and eftate for a jointure and provifion 
for her, and in lieu of dower, to the ufe of him and the faid 
Elizabeth during their lives, fubjeft to a condition as to Stow- 
bardolphy that if Sir Thomas ftiould die leaving his wife, and 
an heir or heirs male of their bodies then living, flie fnould ' 
have his eftate in Suffolk and EJfvx for her life, inftead of the 
manor of Stowbardolph and eftate there, and in bar of her 
dower ; and on conveying the eftates, George Dajljwood cove- 
nanted that (lie fhould furrender and rcleafe her intereft in 
Stonvbardolph to and for the ufe of fuch male or males fo liv- 
ing ; but if Sir Thomas died leaving no iffue male, Elizflbeth 
Ihouid enjoy the eftate in Stowbardolph and Wimbotjham for 
her jointure, notwitliilatiding the faid provifo ; and the eftates 

T4 in 
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in Sufolk and EJex fliould be fold for daughter's portions, if 
any ; and Sir Th§mas covenanted, that from his marriage, his 
manors, t^c. in Stoivbardolph and Wimbot/bam fliould be fet- 
tled by law, according to the intent of the articles, and that he 
would (land feifed of the eftates in Sufolk and EJfex to the 
ufe of Elizabeth for life. 

That by indentures of leafe and releafe, dated the 6th and 
^ih. oi OSiober^ 1682. in confideration of the faid marriage 
had, and of 13000/. portion, (1000/. more being paid pur- 
fuant to the articles on tlie birth of the firft child) and for fet- 
tling the lands after-mentioned for the jointure of Elizabeth, 
and for the ufes afterwards exprefled, and in purfuance and 
for full performance of the articles before the marriage, the faid 
Sir Thomas Hare conveyed the faid manors of Stowbardolph 
and Wimbotjbamy and feveral other manors in Com* Norfoib 

to George- Dafjwood and Brady and their heirs, to the 

ufe (as to the manors of StowbardJph and Wimbotjbam) of 
himfelf for life, and then of Ralph his eldeft fon and the 
heirs male of his body, then to the ufe of his fecond, third, 
and all other fons of that marriage in tail male j th^a to the 
right heirs of Sir Thomas, 

And as to the other lands in Com. N^rfolk^ to the ufe of 
Sir Thomas for life, then to Elizttbeth for life for her jointure, 
then to Sir Thomas and his heirs. 

By an^ indenture of icafe and releafe dated the 21ft and 
22nd of July 1686, Sir Thomas conveyed 339 acres fen^ 
land, parcel of the faid manor of Stowbardolph^ to Chr. Crut^ 
ford and John MUbourne in fee, in truft for the level. 

By an indenture dated the 2ad of July 1686, reciting an 
agreement to fell 339 acres for the benefit of the level, paying 
537/. 10 J. and that fuch conveyance was made-, but it 
appearing doubtful whether Sir Thomas Hare had at pre- 
fcnt any power to make fuch conveyance. Sir Tlx>mas Hare 
agreed to give fecurity for a good aflurance of the 339 
»cres within thirteen years, from all claiming in remainder 
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{^r. and thereby demifed an eftate of 40/. per ann, to f'** Cott.of 
them for 99 years, on condition to be void on making fuch 
an affiirance. 



That Sir Thomas Hare died leaving iffue Rxilph and r r ^g5 J 

Thomas \ that Ralph died without iflue, whereby the eftate 
defcended to Sir Thomas, the leflbr of the plaintiff. 

On this cafe it was infifted for the plaintiff in equity, that 
at the trial the fettlement was produced, but not the arti- 
cles; but it being therein mentioned, that the fcttfement 
was in purfuance of articles, the plaintiff had a verdi£l; but 
the articles being fince difcovered by the anfwer of Sir Tho-^ 
mas Hare^ it appears that the fettlement was made fubfequent 
to the marriage, and quite variant from the articles, and con- 
fequently will not avail againft a purchafer for a good and va- 
luable confideration, as the Confervators of the Fens appear 
to be, but fuch a voluntary fettlement is fraudulent ; and al« 
though they could not take advantage of it at the trial, not 
having the articles to produce ; yet now they (being produced) 
are proper in a Court of Equity to take advantage of, and the 
Court ought not to permit the plaintiff at law to proceed 
upon this verdi£t, which now appears to have been gained 
^ntrary to confcience. 

That the articles only took care to fccure a jointure for 
the wife for her life ; and although the fettlement fhould be 
good with refpeft to her jointure, yet in cafe any remainders 
be limited voluntarily after eftatcs on good and valuable con- 
fideration preceding, fuch limitation of remainders without 
conGderation will be void in regard to a purchafer, by force 

of the ftatute (^i) 27 Eliz. although the preceding WStat. »r 

eftates ftand good againft him ; and fo it was refolvcd 2 Lev, 

(3)147. Lane 22. i T^r/i. 285, 6. (*Mi^eb.sif 

That It is not material, that the purchafers had notice of 
this fettlement in 1682, for where a voluntary fettlement be- 
comes void by force of the ftatute 27 {*) Eliz. it will be fo, (*) Sut. xj 

BOtwith. ^^'^-^ 
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fsfiiCotp.or notwithftanding the purchafer had notice of fuch fct- 
tlemcnt ; and lo it was bolden in 5 Co, 60. a. Fide 2 Lev. (^) 

(a) %Ktb.%ZZ. 
iMoa. 119. ^^3- 

This cafe having been fpoken to at large, the Court took 
time to confider of it till next term, and had copies of the 
r (Jpy ] articles and of the fettlement laid before them for their confi- 
deration in the mean time ; and this Court in Hilary Term 
decreed, that the plainti^s bill fhould be dilmifled without 
cods. 

The reafons why the Court difmi£ed the bill were, that 
the bill was only for a difcovery, and an injun£iion to ftay the 
proceedings at law. 

That the plaintiff had a difcovery of the articles made be- 
. fore the marriage of Sir Thomas Harej whereby they had in 
reality the fruit of their fuit ; tliat the bill made not out any 
cafe to entitle them to relief; what wis prayed in relation to 
an injunction was general to flay all tlie defendant's proceed- 
ings at law ; it cannot be de fired that tKc Court (hould grant a 
perpetual injunftion to flay for ever all the defendant's pro- 
ceedings at law for the future, where the matter was properly 
triable at law. 



Cafe 275. Rudge and James Hopkins, Plaintiffs, vcrf. 
Robert Chapman, Clerk, Robert, Bifliop of 
Peterborough, John Hopkins, Chriftopher 
Hopkins, and 33 Inhabitants de Braybrook^ 
in Com. Northampton. 

f 'jvfllj'^whe^ A I^ 'f L L was exhibited by the plaintiff, fetting forth 
proper. jTjL that tlic plaintiff Rudgey and John HopkinSy deceafcd, 

were feifcd in fee of certain lands, lately purchafcd by them in 
tlic faid county, without any benefit of furvivorfliip ; tliat they 
were fucd by the defendant as Rcdor of the Parifli of Bray* 
If reck for the tithes of the faid purchafcd lands ; who by his 
anfwer infifted, thiit Robert C/japwan, tbe plaintiiFin that caufe, 

held 
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held and enjoyed a parcel of meadow land, called The Daky lt«oc« v. 

* — y« w* H A " W A W 4uft 

in lieu of all tithe hay arifing upon the faid purchafed lands. o.bers. 

That after iflue, and examination of witneffes, the caufe r gpg J 
was brought to an hearing on the 4th of November 173 1, and 
on the hearing, the plaintiff's bill was difmiffed with cofts. 

That John Hopkins ^ by will dated the loth of November 
1729. devifed his moiety of tlie purchafed premifles to the 
plaintiffs J. Rudge^ J. mes Hopkins^ and Sir Richard H^pkirts, 
and their heirs, upon certain trufts therein mentioned; that 
the plaintiff John Rudge refufnig to a£l, by a decree in Chan- 
cery releafed to the other truftees; and Sir Richard Hopkins is 
fince dead ; whereby the plaintiff James Hopkins is become 
the only furviving truftee of the will of John Hopkins. 

So the bill prays that this Modus may be eftablifiicd by the 
decree of the Court. 

It was not proper to pray fuch a decree, becaufe the plain- 
tiffs have not made proper parties; firft. The Modus alledged 
is, that the^Reftor enjoyed all the meadow cilled Dale, in lieu 
of all the tithe-hay arifing in that parifli, and all the land- 
owners of that parifli are not made parties. Sed non allocatur ; 
for Hawkins and the 33 other defendants are named to be the 
land-owners of that parifli, and although it is not faid that 
they were all the land owners, non conftat that there are any 
others, and if there ffiould be, they cannot be bound by the 
decree, and it (hall not be int^ided, unkfs it had appeared. 

Secondly, It was faid tliat Rudge is entitled to an undivided 
moiety of the purchafed lauds, and the other plaintiff is only 
the furviving truftee of the other moiety, but upon what 
trufts does not appear, and the Ccjlui que Truft is not before 
the Court. 

To which it was anfwered, the plaintiff is truftee for pcr- 
fons not in ejfey and it was declared in the Houfe of Lords by 
Lord Hardwicke^ that perfons not in ejfe might be bound by a 
decree; that it had been fettled lately in Chancery upon Mr. 

Hop\in£%, 
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R«oo« «. Hopkins's will, that till the Ce^ui queTruft appointed by the 
Otbei*. , will (hould be in fjfty the cftate defcended to the heir at law. 



[6993 



who was made a defendant, and did not oppofe the decree; 
and being the defendant, though no decree can be for him, yet 
it would be mifchievous if any refuHng to be plaintiff, (hould 
hinder him who hath a joint interell with him from fuing for 
his right*, and it was therefore always thought fuiBcient to 
name him a defendant, as he was in this cafe ; but of this the 
Court took time to confider. 

It IS to be obferved, that the plaintiff comes for a favour, 
not' for the recovery of a right; if the defendant fliould fue 
for tithes in fpecie again, the plaintiff might bar his demand by 
the fame means as before, as it is unlikely that the defendant 
fliould again attempt an unfuccefsful fuit. 

Bills of Peace are proper in Equity, but it is where the righi 
has been fettled at law by a trialj and appears to be on a good 

foundation. 

• 

Secondly, It does not appear by the bill what Interefl the 
parfon hath in the meadows of DaUy whetlier he and his fuc- 
ceffors were to enjoy it. 

Thirdly, That the plaintiff Js entitled to a moiety only of 
ihe cftate claimed to be exempt. 
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Theodofia Skirme Widow, Executrix of Tho- Cafe 275. 
mas Skirme her Hufband, who was Execu- 
tor of William Wogan, fb he was Executor 
of Dame Mary Wogan, the Widow and 
Adminiftratrix of Sir William Wogan, and 
alfo Executrix of Vifcountefs Purbeck, her 
Mother, Plaintiff, vcrf. Eflex Marychurch 
Meyrick Efq. Son and Heir of John Mey- 
rick, Francis Meyrick Gent. John Sim- 
mons, John Wogan, and John Langhorne 
furviving Executor of Anne, Widow and 
Executrix of John Langhorne, who furvived 
Francis Morgan, the Truftees in the Settle- 
ment. 2 April I 'J 10. In Scacc. 



T 



HE plaintiff by her bill fuggcfts, that Grtffiih Lewis A perfiMit • 
and Zarah his daughter, having mortgaged lapds in if he takes m 
Com. Carmarthen to Sir William Wogan, after the deceafc of jer^o!?«"of «^ 
Griffith and Sir William Wogan, John Thomas, and the faid tide* to fettta 
Sarah his wife, the daughter and heir of Griffith Lewis, by an 
indenture dated the 26th of January 1709, and by a fine, 
in confideration of 1769/. 51. due on the faid mortgage, 
conyeyed the faid lands, being 80/. per annum to Dame Mary 
Wogan, widow and adminiftratrix of Sir William Wogan, and 
her heirs. 

The bill was filed in Michaelmas Term in 1735. 

That by an indenture dated the 2d of jipril 1710, Dame 
Mary Wogan reciting, Sir William Wogan intended by will to 
direa his pcrfonal eftate to be laid out in lands, to be fettled 
on his nephew William Wogan, and afterwards on Le*ivis JTo- 
gan, to continue it in his name, but died before the wijl was 
made, whereby a moiety of the faid perfonal eftate belonged to 

Dame 
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SxiKMB tf. Dame Mary Wozan his widow and adminiftratrix, the othcf 
Oihern moicty to his nephews W. Wogan and J. Simmons \ and that 

(he was defirous that all parts of the faid perfonal cftatc be- 
longing to her and the nephew JV. Wogan (hould be fettled 
according to the intent of Sir W, JVogan^ and that (he was ex- 
ecutrix of Lady Elizabeth Vifcountcfs Purieck her mother, and 
refidiiary legatee; and that Lady Wogan had agreed to find 
her houfe, diet, Isfc, fuitable to her quality, fire, coach, two 
maids, two fervants to attend her on horfcback during her 
life ; out of her regard to the memory of Sir W. Wogan^ and 
to perform his intent to the faid Lewis Wogan^ and that he 
might not be wholly deprived of the benefit of the perfonal 
cftate accruing to her, and judging it not reafonable or juft 
that W» Wogan fliould have the benefit of it, in regard that he 
neglefts to fettle his fliare of it purfuant to fuch intent ; and 
being minded to fettle all the perfonal eftate of Lady Vlf- 
countefs Purbech to the ufe of the perfonal cftate of Sir W. 
Wogan, by y» Langhorne, and James Wogan, in behalf of Z,. 
Wogany and that i. Wogan has agreed to allow her diet, Wr. 
fis aforefaid, grants and afTigns to John Langhorne and Janus 
Wogan all her moiety of all the chattels real and perfonal of Sir 
W. Wogan and Lady Vifcountcfs Purbeck ; to hold to them, 
their executors, adminiftrators, and afligns, in truft for paying 
the debts of Sir W. Wogan, and out of his and Lady Pttr^ 
beck's perfonal eftate to pay 300/. to Lady M. Wcgdn for fa- 
tisfying her debts and Lady Vifcountcfs PurbecFs, and then the 
debts of Lewis Wcgan ; and the refiduc to lay out in a purchafe 
of lands, to be fettled to the ufe of Lewu Wogan for life, with 
power of wafte; then to W. Wogan his eldcft fon in tail 
male, then to J. Wogan his fccond fon in tail male, then to 
the ule of every other fon of Lewis Wogan, then to the ufe of 
him and his heirs. 

Dame M. Wogan covenants tliat flic hath not done nor 
will do any atl, whereby the perfonal eftate of Sir W. W9gttn 
or Lady Vifcountcfs Purbeck may be Icflcned, lie. or not qui- 
etly enjoyed by J. Langhorne and J. Wogan ; (he covenants 
to make further affurance of all the moiety of Sir W. Wogan\ 
perfonal cftate, and of the faid Elizabeth Vifcountcfs Purbeck ; 

Lewis 
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£«w/ Mogan covenants to indemnify her from charges of all Skiim*: v. 
fuits about the faid pcrfonal effatcs, and to provide her meat, Qihesu 
lie. coach, and two fervants to attend her, and two maids, 
and diet, ^c. for them during her life. 

And if W. Wogan fettle his (hare of Sir W^ Wogan^s real 
and perfonal cftate to the fame ufes which Sir JV. Wogan in- 
tended by his will, the eftate to be purchafed by J. Langhorne 
;uid James Wogan (hall be fettled to the fame ufes. 

That Lewis Wogan maintained Dame M. Wogan till his 
death, which happened on the 26th of November 1 7 14. 

And J. Meyrich and Fran, Meyrich were her counfel and 
foHcitor in preparing the fald deed, dated the 2d of April 
17 10. by virtue whereof Lewis Wogan became entitled to 
and enjoyed the lands purchafed by Dame M. Wogan during 
his life. 

Tliat James Wcgan, truftce in the fettlement dated the 2d 
oi April 1 710. died in the life-time of Lewis Wogan, and J. 
Langhorne the other truftee died, and made Anne his wife exe- 
cutrix, who made J, Meyrick die defendant, J. Langhorne 
and W. Bowen, executors. 

That Lewis Wogan left iflue W. Wogan and J, Wogan^ 
both infants, after whcfe death J, Meyrick and Fran. Mey* 
rich, or one of them, entered on behalf of If^* Wogan^ the 
cldeft fon of Lewis l^cgan, then an infant, into the lands fo 
purchafed by Dame M. Wogan, in 1709. with the perfonal 
cftate of Sir W* Wogan, and ought to account for the fame 
to his reprefentatives till his death, which happened on the 
20th of Af arch 1728. 

That Dame M. Wogan, as adminiftratrix of Sir W. Wcgan 
was poflefled of a leafe of the tithes of Llangadock, granted 
by the Bifhop of St. I^ai'/Vs, value 100/. per ann. into which 
y. Meyrick or F. Meyrick entered, and received the profits for 
W. Wogan the infant, F. Meyrick adling as agent for Anm 
Langhorne and hex executors. 

That 
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SriwMEv, That Dame M. TTogan hdYingzn annuity or rent-charg^ 

Others. granted her for her life by Sir JF. Wogan of 200/. per ami. 

out of lands in Pemhrohcj Carm' and Cardigan^ confefled a 
C 703 ] judgmei>t to J* Mcyrici, in Michaelmas Tenn 4 Geo. in the 
Court of Exchequer for 578/. on pretence of monies due 
to him for two years board, which he agreed to accept out 
of the arrears of the faid annuity, which he received from 
Mich. 1 7 14. till her death, which happened on the 26th of 
November 1724. 

That Dame M. Wogan made the faid W. Jf^ogan her cxc- \ 
cutor and refiduary legatee, who by will devifed all his real 
eftate to J. Wogan and his heirs, and made Tbo. Skirme 
huiband of the plaintiff his executor and reCduary legatee, 
who in I73i« made the plaintiff his executrix and refiduary 
kgatee. 

That F. Meyrkh never accounted for interefl by him re- 
ceived from Mr, Harley for 1 100/. due to Sir W. Wogan on 
mortgage, viz, 55/. on the 20th of July 17 16. 50/. on the 
'jthoi March 17 17. 50/. on the 29th of y«/j^ I7i8* 120/. 
on the 2lft of December 17 18. That J. Meyrick died in 
173 1, having Inade the defendant E/px M. Meyrick exe- 
cutor, and fubjedied his real eilate to the payment of his 
debts,. 

Wherefore tlie plaintiff demands, firft. That the defen- 
dant Effex M. Meyrick and F, Meyrick (hould account with 
her for the profits of the cflate in Com* Carm* from the 
death of Lewis Wogan to the death of W. Wogan his fon. 

Secondly, That F. Meyrick (hould account for the tithes 
of Langadock by him received during that time. 

Thirdly, That he (hould account for the intereft of 1 100/. 
by him received of Edward Harley ^ Efq; 

Fourthly, That the defendants (hould fet forth what was 
due to J. Meyrick to whom a judgment was given from Dame 
M. Wogan and whether he was not fatisfied the fame out 
of the arrears of her annuity of 200/. by him received, or 

other 
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other eftate, and if any thing remain due on it; that J. M'^"Tc*ic*and 
Wegnn^s tenement called Sander*^ tenement, devifed to him Otben. 
by W* Wogauy may go toward fatisfa£tion. 

That J. Simmons the devifee of fV* TVogafiy the nephew of [ •704 ] 
Sir W. IVogan to whom the land out of which the 200/. per 
annum iflues was given> may account for the arrears of the faid 
annuity. 

The defendant Effex M. Mejrich by his anfwer admits that 
Dame M. Wogan by indenture dated the 20th and 2 1 ft of 
June 1715. conveyed the lands /// Com* Carmarthen to Jm 
and Fra. Meyrick and their heirs for 50/. and out of kind- ' 
nefs to them, and that they had from that time received the 
profits. 

That Dame M. Wogan dwelt at J. Meyrtci^s houfe twp 
years and a half, and after the ^xYioiAuguJi 1717. went to 
dwell at Haverford Wejl^ and being indebted for her board 
there in 257/. \oi. and ta /*>». Meyrick 32/. on the 9th of 
OBAer 171 7. executed a warrant of attorney to confefs 
judgpient in the Exchequer for fecuring that money, vix. 
'289/. which is ftill due, and the judgment was entered 
up. 

And the defendant F. M^eyrici admits that the mortgage 
from Grijith Lewis and his daughter was made for 1200/. 

liie money of Sir W. Wogan ^ to W* Wogan^ Efq; and 

Welly as his truftees, and on her purchafing the inheritance 
(he infifted on 100/. more than what was due for principal 
and intereft on the mortgage ; that J* Meyrick and he 
were privy to her purchafe, and to the deed of the 2nd of 
jipril 1 7 10. but took not her pur chafe to be included in the 
deed. 

Francis Meyrick alfo admits, that by authority from Dame 
M. Wogan he received fcveral parts of the perfonal eftate of 
Sir W. Wogan and Lady Purbeck^ but on the 21ft of De- 
cember 1717. ftated accounts with her, when there was 
found due to him on the ballance 207/. 3/. 5^. in which 

Vol. If. U account ' 
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^KiRMt V. account the rents of the tithes of Lavgadock were included, 
Othcri. and that 282/. i/. lOfl. being due to him from J. Simmons 

the other nephew of Sir W. Wogan^ which he might receive 
out of the (hare of the perfonal cftate of Sir W, Wogan, 
payable to him by Dame M. Wogan flie agreed that the de- 
fendant fhould receive both fums out of what he (hould 
afterwards receive .out of fuch perfonal cftate, and the 
rents of the faid tithes, for which he fubmits to account. 

That by deed dated the 9th of 08ober 17 17. (being on 
the fame day witli the warrant of attorney to confefs judg- 
ment) reciting the indenture of the 4th of July 1716. where- 
by Dame M. Wogan had given J. Meynck loco/. to be 
received out of the arrears of her ;:nnuity, and agreed to 
pay him 100/. per ann. for her board, and had given all 
monies due to her from any perfon, except a debt from 
^ho* Corrvwalilsy ratified the faid gifts, and releafed the 
future payments of 100 A per amu and {fie covenanted to 
pay the 284/. for which a warrant of attorney was given, 
. out of the faid arrears. 

On hearing this caufe it was firft objefled, that here .was 
want of parties, becaufe the mortgage made by John Thomas 
and Sarah his wife was to JF. Wcgan and — Welly for a 
term, and no declaration of truft appearing for Sir W. 
Wogan, they ought to have been parties. 

Sed non allocatur ; for the account demanded by the plain- 
tiff againft the defendants, is of the rents and profits of 
the eftate of Sir W. Wogattj and of tliis mortgaged land as 
part of Sir William* s perfonal eftate ; and the defendants ad- 
mit, that the money put out on this mortgage was part of 
Sir W. Wogan*s money, and tlie names of W, Wcgan and 
Welly were ufed as truftees for him ; but infifted, that Dame 
M. Wogan purchafed the inheritance of tliis eftate, and 
conveyed it to them in 17 15, whereas the plaintiff infifts that 
fte had before agreed to convey it to Thomas Lewis, whofe 
reprefentativc fhe is; fo the whole qucftion between tlic 
parties is, Whether this eftate //; Com' Carmarthen belongs to 
thofc who claim under the deed of 1710, or the parties to 

3 whom 
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wliom it was conveyed in 171C? And whatever is deter- Ski-miv. 

Ms Y RICK and 
mined in this queftion, cannot aife£): fV. JVogan or Welly^ Othut. 

for tliey will not be bound by the decree ; and if not truftees 

for Sir W. Wogan cannot be affected by it ; for it is a known ' 

rule, chat none can be bound by the decree but fuch as are 

parties or privies to the fuit. 

And it would be hard to difmifs the plaintiff for want of r 'jo6 ] 
parties, where the defendants admit that the plaintiff is en- 
titled to make the demand againf^ them, in cafe the ground 
on which the deniand is founded be true ; and none can be 
prejudiced, who are not parties, by the decree of the Court 
upon that point. 

Afterwards, at the fittings after Hilary Term, the caufe 
came on to be heard upon the merits. 

And the firft part of the plaintiff's demand was, an ac* 
count of the profits of the eftate in Cwi^ Carmarthen^ frOm 
the death of Lewis Wogari^ which happened on the 26th of 
Nvoemhtr 17 14. to the death of W. Wogan his fon, which 
took place on the 20th of Mnrch 1728 j for the plaintiff 
being the xepref^yitative of IV* fKgan, on whom the per- 
fonal eftate of Sir ff^. Wogan was agreed to be fettled after 
his father's deceafe by the indenture dated tlie 2nd of April 
1710. was intitled to this eftate, which was a mortgage to 
W. ^^flw, though conveyed to. Dame M. IVogan in 1729. 
and by her conveyed to Ja77iei and Francis Meyricky and their 
heirs, by indenture dated the 20th and 21ft oi June 1715 ; 
for Meyrick having notice of this fettlemeht dated the 2d of 
April 1 7 10. took the profits fubjeft to the trufts of that 
deed, and confequently his executors Effex M. Meyrick and 
F. Meyrick ought to account for the profits by him received 
in the life of fV. Wogan. 

Now it appears, that by the deed dated the 2nd of April 
1710. Dame M> Wogan zdmits by the recital, that Sir W. 
Wogan defigned that all his perfonal eftate (hould be laid out 
in land to be fettled in his name ; that (he in lefpeCt to his 
memory importuned his nephew W» Wogan, that aJl the 

^U 2 parts 
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SicinMiv. parts of the faid Sir fFiIliam's pcxtonj] cftatc belonging to 
Oiheri. her and him might be fo difpofcd, but he refufes -, tliat (he 
was minded to fettle all the eftate of Lady Vifcountefs Pur^ 
ietk and her moiety of Sir ff^. f^ogan's perfonal eftate 5 and 
therefore of intent to fettle fuch part of the perfonal eftate 
-as belongs to her, ihe aftigns all her moiety of the judg* 
mentj mortgages, l^c. and all and fingular other real and 
perfonal eftate of Sir fV. tyogan and Lady PurbecFs perfonal 

[ yoy ] eftate, upon the trufts therein mentioned, and covenant* 
that ftie had not done, nor would do any z(X by means 
whereof the perfonal eftate of Sir W. Wogan and Lady 
Purbeck are or ftiall be leflened, impaired, fcj^r. or de- 
feated. 

It is evident by thefc words, that the whole perfonal eftate 
of the faid Sir ff^iJ/iam Wogan was agreed to be fettled upon 
the trufts of tliis deed ; and it is plain upon the proofs in 
the caufe, that Leivij IVogan took the profits of this eftate 
in Com* Carmarthen while he lived ; that the inheritance M^a* 
conveyed to Lady ff^ogan on the confiideration of what was 
due on the mortgage for a term of years to ff^lliam Wogan 
' and IVelly^ truftees for Sir ff^dliam IVcgan^ and confequcntly 

was part of his perfonal eftate *, and though loo/. is faid 
to be inftfted on, yet notliing more appears to be paid for 
the purchafe of fuch inheritance ; that John and Francis 
Meyrick were privy to, and preparers of the deed of tite 2nd 
of Jpril 1 7 1 o. 

So that there can be no doubt, but that on a bill by Lewis 
Wogan^ or his fon fViUiam Wogan^ again ft John and Francis 
Meyrichy (admitting that this deed of the 2nd of April 17XC. 
was made on a good and valuable confideration) a court of 
equity would have decreed this eftate to have been con- 
veyed to the truftees upon the trufts of that deed. 

It was infifted, that Lewis JVogm is to be confidered as a 

purchafer; for the deed by Lewis JVogaM^ dated the ind cjf 

jf[*ril 1710. was out of refpeft to the memory,* and to fulfil 

the dedgn of Sir IVllliam IVogan^ who had an intentiun by 

^ * will 
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will to order his perfonal cftate to be laid out in lands, Skirmiv. 
for the benefit of ff^/Iiani Wogan his nephew, and of Le^h Others. 
Wogan and their male iiTues, and to continue it in his 
name ; 

And in confideration of a covenant by Lewis Wogariy that 
he, his heirs, executors and adminiftrators^ would provide 
diet in his houfe in Wtflon for Lady Wogan^ during her life, 
fuitable to her quality, and two maid fervants and two men 
fervants, with coach and horfes to attend her. 

Now^, although a court of equity does not ufually decree r ^^3 -1 
the execution of a covenant or agreement made without 
any confideration; yet a flender confideration may fuffice 
to carry the agreement into execution \ as if it be made for ^ 

the proviGon of younger children, for affeftion to a man's 
nephew, and in order to produce a reconciliation between 
him and his father, i Eq. Abr. 1 6. {a) , . Cb Re 

Here the confideration of the agreement by Dame Mary 
Wogan^ is to accomplifii what her hufband intended to do 
by his will, but was prevented by death^ and tlie covenant 
of Lewis Wogan to provide for her during her life ; which 
are undoubtedly fufficient confiderations to enforce the exe- 
cution of the agreement of the 2nd oi ^pril 17 lo. 

However it may well be doubted whether Lady Wogan 
underftood that ihe was to give up the inheritance which had 
been conveyed to hep of the lands in Corn* Carmartheny for 
the deed of the 2nd of April 17 10 recites, that Sir William 
Wogan died poflJrfled of a confiderable perfonal eftate, con 
filling in leafes, ^mortgages, judgments, ftatiites, bonds, i^c. 
that ihe -was minded' to fettle all her moiety, part of the faid 
perfonal cftate, then afligns all her moiety of the faid mort- 
gages, judgments, ftatutes, bonds, chattels real and perfonal 
of tlie faid Sir Wtlliqtn Wogan^ istc. 

Now although the generality of the words, with the cove* 
nant that (he had done no aft to leflcn Sir WtUiam Wogan^s 
perfonal eftate, are fuiScient . in cquhy to oblige the tranf^. 

U 3 ferring 



7o8 De Term. Sandl. Mich. 13 Geo. 11. 

Skismc V. fcmng the lands in Com* Carmarthin^ for the benefit of ere- 
Oiberi. ditors and purchafers of Sir WiIIiam*s pcrfonal cftatc for a 
valuable confideration, notwithftanding her having the inhcri* 
tance of that eftatc conveyed to her ; yet having the inhcri* 
ta^ce, (he might poflibly be unknowmg that that continued 
ftill a mortgage -y it had, it is certain, been fairer to have 
been more explicit in this matter; it is certain that Lady 
JVogan was a viroman very eafily impofed on ; and it does 
not appear that Lewis JVogan was lefs eager to make ad- 
vantages of her weaknefs than Mejrich ; for firft, the afiign- 
[ 709 1 ment was of this perfonal eftate immediately for the benefit 
of Lewis Wognn^ which was not agreeable to the dcfign of 
Sir W. Wcgany as recited in this deed, which was firft to 
fettle it on W, JVogan his nephew and his iflucs, but he is 
omitted, and the deed direfts the perfonal eftate firft for the 
benefit of Lewis JVogan '^ the pretence for this is, that JV. 
JVogan refufed to fettle his fliarc of the perfonal cftatc to the 
fame ufcs. But if it was Sir JV. JVogan'^ intent to fettle 
the whole firft on his nephew, it was departing from that 
intenr, to fettle her part diflfcrent from thofd ufcs to which 
he meant his eftate ftiouid go. 

Secondly, The confideratlon of this deed on the part of 
Lewis Wcgan was to maintain the lady during her life, in 
the ma'nner mentioned in the articles. But it appears that 
he took no care for that maintenance being fecured to her, 
fo that after his deceafc (he dwelt with Meyrick two years 
and a half; fo that although Meyrirh was perhaps more 
impofing, Lew'^s JVogan was not fo free 'from all impofition 
as was fit that he fiiould have been 

But in this cafe it is to be confidered, whether the plain- 
tiff is rot barred by the ftatute of limitations, for Le^vh 
IV^gan died in 1714. ^nA JV. JVogan his fon was then about 
the age of fourteen or fifteen, and he died on the 20th of 
March 1728. fo that he died above fix years after his full 
age ; for he muft have been of age in 1 7fb. and the bill was 
not filed till Miehaelmas Term in 173J. fo that if it (hould 
be allowed, that the ftatute of limitation does not extend to 

a traft» 
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a truft, and Meyrich havin? notice of the articles in 1710. SricME v. 
was a truftce for W. Wognn the infant, as being a truftee by Othen. 
his enjoyment of this eftatc in Com* Carmarthettj which was 
purchafed by, and confequently part of the perfonal eftate 
of Sir W* Wogaftf 'which by thefe articles IF^ Wcgan ought 
to enjoy ; yet by his death that truft was intircly determined, 
and confequently fix years have elapfed fince the laft period 
of that time for which the prefent plaintiff demands an ac- 
count. 

Although the ftatute of limitation does not extend to a TbeHatoteof 

truft, I Eq. Abr. {a) 303. and admitting Merrick to be a \tfiA%n^^^ 

truftee, and ♦ that the ftatute runs not upon him 'till after j"{?,J ^^^ ^^ 

the full age of W, Wogan^ while the truft was continuing, W ' ^^' C*^- 

which may be looked upon in the nature of an account % Freem. 1 ^6. 

current, and if a man receives the profits of an infant's eftate, |. c. '^ * 

and continues fo to do for fevcral years after his full age, [ *7io ] 
he fhall be accountable for what he receives after as well as 
during his infancy. I Eq. Abr. 7. 

Yet when the truft is wholly determined, the ftatute 
muft thtn run upon the plaintiff's demand, or where will it 
ftop ? if the fuit may be brought after fix, it may be after 
twenty-fix years. 

The ftatute 21 Jac. e. 16. faithj all a£Vions of account 
and on the cafe (other than fuch accounts as concern the 
trade of merchandife between merchant and merchant, their 
faftor or fervant) ftiall be brought in fix years, ^c. yet if 
there be an account ftated between merchants, the ftatute 
extends to it, as was rcfolved {b) 2 Sand. 124. in tlie cafe (*)i Kfb. 6x». 
of ITekber and 37w/, i Liv. 287. S. C. and the rcafon ^^^' ^'^* 
given by Jones who argued for the plaintiff, is, that the 
ftatute intended to except only accounts current and con- 
tinuing between merchants, but when the account is fettled 
and afcertained it becomes as a fixed debt. 



So in the cafe of Martin vcrf. Delboe (c) i Lev. 298. W 1 Sid. 465. 
e like plea was to an aflion of Ik,X^ 6^4. 
U 4 -4^.';^#/ 696.717. s.c. 



t Moih 70. 5. C. where the like plea was to an aflion of IkX^ 6^4 
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AJfumpftl on an account between mercliants, the plainiiflF 
difcontinued ; and fo it was rcfolvcd in the cafe of Chcevely 
verf. Bandy 4 Mod. 105. (/1) and fo it was agreed in the cafe 
oi Partington verf. LiCy 2 Mod* (b) 311. 

And the ftatute of limitations is as well a bar in equity 
as at law. A bill in Chancery in the cafe of Sir George 
Sands verf. Bhdwelly i Jon. 401. for an account between 
merchants was brought againft an executor, and the ftatute 
of limitations pleaded ; and it was referred to three judges, 
Johesy Crook and Barkely for theii^ opinion \ indeed there tlie 
account was not finilhed, for Freemany one merchant, owned 
1200/. (J^ue, and the other infifted on more, and the account 
not being fettled or ended, the Judges thought the account 
not barred by tlie ftatute, but no doubt was but that the 
ftatute would have been a bar in equity as well as at law, 
if the account had been determined* (i) 

In the cafe oi Sherman verf. WitherSy Mich. 21 Car. 2. i Cb. 
Ctif, 1 52. a bill was brought by an inland merchant againft the 
defendant his fa£lot% for an account of fourteen years ftand- 
inp, who pleaded the ftatute, which vi'as allowed ; for the 
Lord Keeper was of opinion that the exception in the ftatute 
extended not to this cafe, but only to merchants trading 
beyond fea. 

So if one receives the profits of an infant's eftate, and fix 
years pafs after his full age, a bill in Chancery to account 
ftiall be barred by the ftatute of limitations as much as an 
action at ^common law; for this receipt of the profits of 
an infant's eftate is not fuch a truft as beiiVg a creature 
of a Court of Equity the ftatute is no bar to ; and fincc he 
might have had his action of account at common law, there 
was no necefTity to come into equity. 2r/«. 17X9, Lochj 
and Locky^ i iiy. Ahr. 304. pL lo» Pr, CAa.518. S.C. 



(1) It was determined, in the cafe adminillrator, or truftcc for an infant 
of lV%rh verf. EafiJndia Cem;any^ 3 P. neglects to foe within fix years the fta- 
VVms. 309. that where an executor, tutcoflimiutionsihall bind the infant. 

But 
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But a difference was fuggeftcd, where a matter is of fuch Skiim «. 
a nature that a remedy hes at law as well as m equity ; there Ochtn, 
if the jparly purfu^s his remedy in equity, he (hall be barred 
by the ftatute of limitations as well as if he fued at law ; 
but otherwife it is, where the party has no remedy but in a 
Court of Equity. 

However it is to be confidered, that though the ftatute 
a I Jac. r. 1 6, does not mention fuits in equity, yet they arc 
conftrued to be in it ; per Lord Chancellor Macclesfield^ Mich. ^ p^ Witii.744. 
1721. The ftatute of limitations fpcaks nothing of bills in 
equity, yet thefe are conftrued to be within it. 

In that cafe the ftatute was pleaded to a bill of revivor 
after a decree to account, and Lord Macclesfield fays, if the 
fuit had been on bill and anfwer, it could not have been 
doubted but the plea had been good, for it was within all 
the mifchiefs defigned to be prevented by the ftatute, when 
vouchers are loft and witnefles are dead. 



[7'»] 



But, being after a decree to account, which is in the na- 
ture of a judgment, he doubted, and ordered it to be fpoken 
to again \ after which the defendant died, and one Beecber 
adminiftering to him, the plaintiff brought another bill of 
revivor \ whereupon the defendant Beecber pleaded the fta* 
tute of limitations, and coming to be argued before Lord 
Chancellor King in Mich. 1727. his Lordftiip difallowed the 
plea, faying that a bill of revivor after a decree to account 
was in the nature of a Bare Facias^ and not within or bar- 
rable by the ftatute of limitations, {a) ^ ^ ^ p ^^^ 

745* 
The ftatute of limitations, after twenty years poflpffion by ^ j^ 

a mortgagee, was pleaded in bar to a bill to redeem. Mittor* ai|. 

Vide the cafe of Sherman and Withers ^Jupra^ Mich. 21 Car. j^.^ j, -,1, 
7» Where the ftatute was pleaded to a bill by an inland 
merchant agaiiift his faftor for an account of fourteen yean. 
ftanding, and was allo'sred. 
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Cafe 277. Howarth Cook and John Cook veff. Sarah 
Cook Widow, Hannah and Sarah her 
Daughters, Infants. In Scacc'. 



Whether a <Je. /^ ^ * ^^^^ ^^^ * pcrfonal duty, a decree was againil 

dccrw lg*a[nft* ^^ Sarah Coot the mother^ who ftood out in contempt, 

rowMfcutit^n ^"' before fcqucftration againft her, fhe, being tenant for 

ineii, by aiiena- ]\{c remainder to — by feoffment, dated the 28th of 

tton prevent the . r «• i n 

fiiimiflr from September 1 735, infeoffed trultees m confidcration of 5/, 
•pwTthe fc-*" * and in confidcration of 400/. part of a confiderablc fum re- 
« b1' Abr"" ^'^^ ^^ ^ ^"^ ^° ^^^ daughters ; and thereby conveyed her 
pi. 6. S.C. eftate for life to the faid truftees, in truft for her daughters 
and their hciirs. 

Afterwards fequeftration was taken out againft the mo- 
ther, and thereon this eftate was feized by the fequeftrators ; 
but on an application to the Court, by order tlie 29th of 
January 1736. it was referred to the deputy to examine into 
the conveyance, and fee what intereft the defendants had in 
the eftate •, who reported, that Price and his wife (for he had 
married Hannah the eldeft daughter) and SaniA Cook the 
other daughter, had not made out any fuffieient title, trherc- 
by to impeach or affcft the plaintiffs* feizure of the faid eftate 
by virtue of the fequeftration iffued in this caufe. 

r 71^ 1 '^^ ^^'^ report the plaintiff took exception in writing (»« 

of late dircdled) firft, That before the decree, the eftate 
was fettled for the jointure of the mother for her life ; 
that the feoffment was made before the fequeftration iffued, 
and made Una fide for a valuable confidcration. 

It was infifted by Mr. W^tlhrahnm^ that the decree does not 
bind the land, nor is any lien upon ic, but only binds tlie 
perfon of the defendant. 

It muft be agreed, that a decree in a Court of Equity 

being no court of record, does not in point of law bind 

the landj but the perfon only. 

So 
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So it is faid per the Matter of the RoUs, in the cafe of Bligh "C«««e 

^ ♦. Cook. 

W aV vcrf. Earl of Damlyy Trin. 1731. 2 P. Wms. 619. [a) W » Eq. Abr. 

tlic defendant's father contra£led before a matter for the pur- ^"'^ * ^* 

chafe of a third part of Cobham-Hall in iT^f/i/ ; and it was infifted 

by the Attorney General, tliat the debt by this contraft being 

due by a decree, it was ih the nature of a judgment, and 

would bind the real aflets in the hand of the heir. 

But the KTatter of the Rolls faid, that the purchafe of land 
decreed to be fold, creates no debt by the decree, it is onljr 
payable by the order of the Court } but when it is faid that 
a debt by a decroe is equal to a judgment, {b) and to be paid ^y^ I'salk. 507. 
next to a judgment, {c) this is intended out of the perfonal *y*™'f^' 
cttate : for a decree for a debt does not bind the real (0 > Venu 

I4'3. 

ettate, (//) afting only in perfonam not inxetn^ and the re- («/) 1 Vex. 
medy to affe6^ land is only by fequeftration for a contempt, Joneft. 222. 
and a decree for a debt never affedls the land in the hands of 
the heir. 

And this was faid long ago by Knightly^ 27 H. 8. 15. 
cited in i RoL Abr. 373. and it was agreed in i Rol. Rep. 
36. But the queftion in this cafe is. Whether the defendant, 
after a decree againft him, fhall by alienation before execution 
f ued prevent ithe plaintiff from taking thefe lands upon the 
fequettration ? ^ 

It is agreed Hil. 32 Car. 2. in the cafe of Cb^on rcrf. r 7,^ t 
Gardiner^ 2 Cb. Caf. 43. that he cannot do fo, if the aliena- 
tion be voluntary without coniideration ; and fo it was holden, 
where after a decree to an account of a perfonal ettate, and 
on exception to the matter's report it was deferred, and in 
the mean time the defendant, on treaty of a marriage for his 
fon, but before it was concluded, conveyed his ettate to his 
fon to enable him to make a jointure, and to pay his debts 
J 700/. but with power of revocation , if his fon died with- 
out ifiue. 

So in the ciife of Squii and SneUing, 2 Ci. Oaf. 47. it is 
iftsd, a pixrchafer from J* S, who had a decree againft him 

IB 
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Cook Jn Chancery for land, fliall be bound by the decree, though he 



^ Cook 



had never notice of .it, though the decree binds the peifon, 
aod not the land. 



So where a decree was made by eommiflioncrs of chari- 
table ufes, and exceptions were made to it in Chancery^ 
where the decree was afterwards confirmed; but the de- 
fendant in the mean time had conveyed his land to raife 
portions for children^ but with a power of revocation, the 
had (hall be fequeftred for money deqrecd. Pa/ci. 32 Cat. 
(«) ftCh^Ctf. 2« {a) Harding and Edge^ 

So where the defendant being decreed 4o pay a fum of 
money, or deliver up pofl^flion of a houfe and land in Ed' 
monton, made an aflignment of the houfe and land to a real 
creditor on bond, for fati&fa£lion of his debt of hia own free 
will, widiout privity of ti>e creditor, after the time fet for 
paying die money or delivering «pofieflion, the Court decreed 
the pofleflion of the houfe and land witliout regard to the 
conveyance. Self and Maddox^ i Fern. 459. and the cafe 
ofCofflfn and Gardiner^ T^/^^i wa$ cited and aBowed. 

So where a decree was, that the devifee fbould enjo^ 
againft the heir ; A. purchafes in .a mortgage, then purchafes 
the equity of redemption of the heir, having notice of tl>e 
will, which was faid to be deftroycd, the Court determined 
that he ihould be bound by the decree, 1690. Finch verC 
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Owens verf. Sarah Smith Executrix of Thomas Cafc 27$* 
Smith. In Scacc\ 

THIS was a bill for the difcovery of Aflets ; and It wbwe a dewianA 
was fuggcfted, that the plaintiff had applied to one \^'^''^^^'^ 
Matthews to be his attorney In an a£lion of aflault and Court, tbeWH 
battery by the plaintiff again ft Thomas Smtth^ and upon a without mtcr* 
treaty of accommodation between them, it was agreed, that ^^j^ ' 
the plaintiff fliould pay Smith 5 ox. toward tlie expcnces, and 
that Smith fliould pay the Attorney's bill, who delivers a bill 
of 10/. lox. id. but Smith dies before the payment to him 
of 50/. or payment by him of the charges. 

. The defendant admits afTets, and that flie found fuch a 
bill among her huflsand's papers, but looked on it as an' un« 
reafonable bill. 

The plaintiff brings on the caufe to an hearing, not con- 
tent with the difcovery ; and it was infifted by Mr. Wilbra* 
ham for the plaintiff, that where the bill was for a difco- 
very, the plaintiff might have relief for a debt or demand 
certain, or which might be made certain ; that in this cafe 
the attorney's bill, though not taxed, might be afcertained by 
tlic ofhcer of this Court who frequently taxed bills for pro- 
ceeding at law as well as in equity. 

It was admitted, that if a bill In equity was neceflary r lytA 1 
{at a difcovery, the plaintiff might have^a decree for the 

demand 
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ewKNsvw demand in cafe it was certain, and admitted to be due^ 

which was to avoid a multiplicity of fuits. 

But here the plaintiff had a plain remedy at law, and 
the demand was not afcertained nor admitted, for though a 
bill was delivered, that does not prove fo much to be due, 
and the anfwer faith that it is unreafonable ; and altliough 
matters of law and equity are contained in a bill, the whole 
may be referred to an officer of the Court, yet that is not 
fo proper where the whole is a tranfadion at law. 

And here the plaintiff's demand is but lo/, los. arf. 
which is a caufe beneath the dignity of the Court ; fo the 
bill was difmifr(;d. 



Cafe 279. Hutchins veff. Fitzwater Foy and Jofias Gover. 

In Scacc\ 

When tn In. r | ^HIS was a bill for a legacy of 50/. charged on an 
veftea in any '*' eflate dcvifcd in remainder to tlie defendant Foy and 

to\'he«reMcu- ^* heirs, to be paid to Margaret^ wife of Gover^ who took 

tors, othcrwiie out adminiftration to his wife, and hi fatisfa£lion of fome 
aou 

money A^hich he owed the plaintiff, affigned it to him. 

And the cafe was, That a man feifed of lands in fee, 
by will dated the 3d of July 1732. devifes all his real and 
perfonal eftate to Thomas Beat for life, and . afterwards to 
his children, and for want of fuch ilTue, to his filler Martha 
for life, and after her deccafe, to John Seal for life, and 
then to his children, and for want of fuch'iffue, part of his 
real eflatc called Monks to JV. and his heirs ; the other part 
called Marpjy to the deferxdant' Fitzwater Foy and his heirs, 
paying out of it, when it falls, 500/. viz. loo/. to S. jD. 
150/. to fF. and 0. 100/. to N. and 50/. a-piece to 
EUzabethy Mary and Margaret j tlie three daughters of his 
fifter. 

Tlic 
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The teftator died in 1732, John Beat died without ifluc, HvTcumi •. 
and his (ifter Martha died in his life-time; Aiargaret^ one of 
the three daughters, married the defendant Jo/!as Gover^ and 
died in Decetnbcr 1734; Thomas Beal died without ifiue in 
1736, whereby the defendant Foy came to the poflcflion of the 
eftate devifed to him and his heirs, and Cover having taken out 
adminiftration to his wife, alBgned to the pbintiff the 50/. pay- 
able to the wife. 

It was infilled by Mr. Booth and Mr. Gundry^ that Marga- 
ret died before the remainder ftll into poffeflion, and that the 
legacy or payment to her was lapfed, for it was to be paid out 
of the profits when it fell, and confequently could not veil in 
her till then. 

That the antecedent eftates to Thomas and J. Beal and their 
iffues might have lafted many hundred years, and therefore 
it was uncertain, and a contingency whether it ever would 
happen. 

Secondly, That here was no devife of any money to Marga- 
ret^ but only a condition annexed to the eilate of the defen* 
dant, paying in a will making a condition, for breach of which 
the heir might enter, but a ilranger cannot take advantage of 
It. Co. Lit » 202 • 

Thirdly, That here the charge does not begin till the eftate 
falls in pofTefTion, and then Atargaret being dead could take 
nothing, the time is not annexed to the payment but to the de- 
vife, for nothing was devifed before. 

Fourthly, The devife is too remote, after a dying without 
iiTue, which may never happen. 



The cafe of Carter znd B/et/oe, 2 Fern. 617. (a) may be (tf)Pcec,Chi, 

compared to this; Mat, Bletfoe devifed all his mcfluages, ^c. *^^. ^^ 

to his eldeft fon and his heirs^ but it is my will that my fon pt. 5. 
flialJ pay out of the faid lands 600/. ; to my daughter Mary **' *^' ' * 
aooA at her age of 21; to my fon J. 200/. at 21^ to fon 

Mat. 
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l*«TCHiNiv. Adat 200/. at his age of 2i. and 4/. ^r tf/i». for mainte-^ 
oance t^U 2 1| and the portions paid. 

Alary married, and died before 21} her hufband took out 
adminiftration j hut per cur. there is no tefting claufe in the 
will, the dire£tion that his fon (hould pay Mary at the age of 
2I9 veils nothing till (he attain her age of 21} and fhe dying 
before, it never arife^. 

(#) I Atk. 510. So in tlie cafe of (a) Van and Clark^ in Chancery, on the 
2t^\\\oi July 1739, upon the will of Lady Mary Green, dated 
the nth of Z)^rfiwi^r 1729, whereby (lie devifed the fum of 
2000/. hjier al. out of herjreal and perfonal eftate unto TiSo- 
mas Lewis, on truft to put out to intcreft, till Mary Lnuk, 
grandchild of her (ifter Beccher, attain the age of 1 8, or marry, 
and when (lie attains that age, or marries, to pay it her. 

She died before her age of 1 8 and before marriage; and the 
- Court held that (he was not entitled to this legacy, but dif- 
mided the bill brought by her adminidrator for that purpofe, 
without cofts, 

(f) I Atk. 482, So in the cafe of (b) Proufe and Ablndon, in Chancery, on 
the 26th of Jpril 1728, Thomas Compton, by will dated the 
I'^thoi Augujl 1 7 1 8, devifed part of his real eftate to truftees 
and their heirs, on truft to pay the fum of 500/. unto his godfon 
Thomas Proufe, to be paid to him at his age of 2 1 years, or 
marriage; he died under age and unmarried; and it was hoi- 
den that the money (hould not be raifed, but funk for the be- 
nefit of the heir. 



I Ves. 48. 



(0 1 Atk. 501. ^" ^'^^ c^f^ ^f (^) ^^^^^ ^"d Terry, which was heard by 
a^Eq^ Abr. 550. L^^-d Hardwiche on the 8tli of November 1 738. 

Nicholas Terry devifed lands to Stephen Terry and his heirs, 
fo as he, his heirs, or a(rigns, do in 12 months after the cftatcj 
(hall come unto him (which was on his wife's deceafe) pay 
unto his grandchild, after named Elizabeth Oades, the fum of 
250/. The teftator died in — • 1714, Elizabeth died within 
I ;( months after the wife; and it was holdcn by the Coot^ 
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ihat nothing became due to the executor, for there was no- ""''p"^"' *• 
thing devifed till the 12 months expired, for the devife and 
time of payment commenced together^ and the will could not 
have a double tScQ, to give and veft an intereft, and then give 
dire£bt9n as to the payment. 

But on the other fide it was anfwered, and refolved by the 
Court, that in 4his cafe the plaintiflF was well entided to the le- . . 
gacy of 50A affigned to him by the hulband and adminiftrg'* 
tors of Marffaret* 

It is indeed now a fettled rule in Courts of Equity, that When money ?• 

where a devife or fettiement of lands is made by will or deed» deed to be pud 

charged with portions for younger children, payable at age or Sate^t TJl- 

marriage, the portion (hall fink in the eftate for the benefit of **"• *•■!?•» "f 

the penoii 6t9 

the heir or devifee, in cafe the child die before the portion be- before the time 
comes payable ; it was fo holden in the cafe of Pawkt verf,. the eftete! "*** 
PaHvUty which was affirmed in the Houfe of Lords, i Fer. 1 ^' 5•^. 

' Supra, p. 74t« 

104. 321. 2 yerU. 366. I JEy. Abfr. {a) X6*]. (i) »P- Wmi. %'jU 

^ X « 'tP.Wmt. 134. 

(«)»Fieeai.93. » Cli. Rep. sSC. S. C. 

There was formerly a difierence taken and infilled on, be* There if now m 
tween lands devifed and lands fettled by deed; but it is now thc/undirte 
clearly fettled that the cafe is the fame in both, for the reafon fi^i'tj ZlTum 
is the fame; for in both cafes it appears, that it was the inten- *^** f^*^ 
tion of him who made the will or fettiement, that the monies 
Bppoimed to be raifed, (hould be a provifion for the fettling 
of thefe children in the world; but if they died before there 
was occafioa for fiich provifiotti there is no need to raife the 
porti<m8« 



(t } If the portba is payable oat of of twenty -one, may d«iinmd it. 1 Ld. 
perfonal propeity, the adminiilracor, Raym. 568. 2 P. Wms. 276, 61a 
npoQ the legatee's dying before the a£e 3 P. Wms. 138, 1 Verft. 204. 



Vol. n, Z CafiM 
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HtfTCHiNi«. Cafes to thi^ cffcSt are namerousy Smith and Smith, {a) '^ 

Fern, 92, 416. (h) So m the cafe of Bmen and Bruen, % Vern. 

167. pi. 5 »68*. 439. Pre. Cha* 195. {c) S. C. Tournaj and Tournajj (d) 

(i) Pr^'ci. -P'*- CAi. 290, JTtfrr and /IPifr, (0 ««/. 170a. £t/ic^tfr/£r 

"4o- znd Freetftan, Mich. 1727. I Eq. Ahr. 267, 268. Norfolk 

% Eq. Abr.6s3. and Gifford, 2 Fern. zo8. (/) • 
pl. 3. 



t Ld. Raym. 
508. 2 Fic 
pl. 6. S. C. ( r ) Pjtc Ch. si'3. I £q. Attf. 167. pL y S. C. (/) i^. Abr. a68. pl. 5. S. C 



508. 2 Fieem. 143. S. C. (c) a Freem. 154. i Eq. Abr. 167. pi. s. S. C. (lO 1 Eq. Abr. €54» 



The cafes cited by Mr. Gundry went on the fame founda- 
tion ; in the cafe of Carter and Bletfoe, 2 Vern. 6i'j. the dcvifc 
was to his eldeft fon, and the teilator wills that he fliould pay 
200/. to his daughter Mary zt 2i>or at her marriage, which 
f 720 1 ^"'^^ plainly intended as a provifion for her at her full age or 
at her marriage, and therefore if (he died before^ theie was no 
occafion for it. 

What was faid by the G>urt» that there was a veftingclaufe, 
was a reafon ex abundantly for properly fpeaking, the portion is 
not intended to veil in the intent ^ the teftator till it becomes 
payable. 

The cafes of Van and Clarl, and Proufe and Abingdon, went 
on the fame reafon. 

The cafe of Hall and Terry feems to be paraflel to that of 
BruiH and Bruen, 2 Vern. 439. where the Esther having by 
marriage Settlement created a term to raifc 3000/. for his 
daughters* portions, having but one daughter, devifes his lands 
to truftees, on truft to make good his wife's portion, and raife 
the 3000/. in 12 months after the death of him and his wife^ 
the daughter dies within the year, as appears from i. Eq. Abr. 
267. (though not taken notice of by Mr, Vernon) and fo the 
portion was not raifed. So in the cafe of Hall and Terry^ 
Jht graiidaughter dying before the year, the time appointed^ or 
raifing it, it was not payable. 



But 
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Bat even in ^Ils or fcttlcmcnts, if the money devifed or HvTcmiww. 

idire&ed to be raifed be adually vefted, and the intereft fixed in * • 

the party, it is to be raifed though the party die before the time - 
limited for the payment* 

Therefore' Mr. Bwtle made the right di(tin£Uon> whether 
this 50/. to Margaret was charged pr vefted in her,^ O]: not? 
For if it be a prefent charge by the will, and the intereft ^fted 
in her, it muft belong to her adminiftrator, and confequently 
to the plaintiff in equity. 

In the cafe of the Earl of Rivers and j the Earl of Darhy^ a 
Vern. 72. ia) land was limited to jI. for life, then to his (*) iHq.Abr. 

«:6S ^L."*! S.C 

wife for life ; remainder to his firft and other fons in tail 

male; remainder to truitees in foes provided if there is no 

iflue malC) to raife ont of the profits io»ooo/. for his dau\gh« 

ter, who by wiH at 1 7. difpofes of it to her mother. And it E 7^1 ] 

was decreed to the deviiiee, becaufe it wsis an imeroft vefte4 

in the daughter, tfaough flie died under age* 

So where land was devifed to A. for lifci remainder to B. 
in fee> he paying 400/. wnereof 200/. was to be a,t the dif- 
pofal of his wife by will as (he fliould think fit; this being an 
abfolute difpofition to the wife, though ihe made no will, went 
to her adminiftrator. 2 Vtm. 18 1. {b) Robinfm and Duf- (*),£,. Ahis 



sot. nl. i(. 
S.C. 



But this is a ftronger cafe, for here the defendant takes the 
fcmiitnder charged with tfaefe paymenU; tbe fame will which 
vefts the remainder in him, vefts it fubjcA to this charge, %vA 
if he takes, he muft take it cum oture. 

It is objeded, that the charge does not commence till the 
remainder comes in pofleflion, for the payment is to be out of 
the rents* It js true, that the money caiinbt be demanded till 
Jthc defendant can pay it out of the profits i but it is a prefent 
^atc in Foy, and confequently a prefent btercft in Margaret, 
though yo/w«i/. in/uturo. It cannot be doubted but that Foy 
might by will devifc his remainder ; but by the ftatute of 
wills no deviie can be made but by a perfon having the eftate ; ^ Urm Rc^[ tK 

X2 and 



1H.BL30. 
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HaTcaiKi*. tad if he>haddevifed it^ it would have been fttbieft to du| 
charge* 

So Margaret in ker life might have releafed this interedy 
but none can releafe what he has no prefent right to. He 
may rele^^fe an interefti though it be future or merely pofli- 
bk) but cannot releafe where he has no prefeut right or in* 
tercff. ;- 

And the Court was of opinion that Foy was compellable 
in equity to pay this 50/* to the plaintiff} and I deliYcred 
the opinion of the Court to the efFcdi following : 

If a man by fettlement charges his lands with the payment 
of portions of daughters or younger childreui to be paid at the 
T 11 1 ^^^ ^^ twenty-one or marriage, and the daughters or child die 
before the time limited for payment, the portion {hall not go 
to the adminift^tor of the daughter, but fink in die in* 
heritance for the benefit of the heir, Patvlett and jPjw« 
tittf affirmed in the Houfe of ^rds. 2 Fent. 366. f 
^^/f. 204. 321. 

And there IS no difference, between lands devifed for pay« 
ment of portions, and where by fettlement, 2 Fern. 92, 
Smtb and SmM^ 2 Fern. 416. 

Another difierence fettled in equity is between a legapy, or 
fum of money vefted before the death of the legatee, and 
where it is not vefted ; if. the legatory dies before the legacy 
vefted, it {hall not go to the executor or adminiftratoi \ but if 
it be vefted before his death it (hall. 

And tliis not only in pecuniary legacies, as where 100/. is 
given to an infant at his age of twenty-one, and where given 
,to be paid at the age of twenty-one; in the firft cafe, if he die 
before that ag<, it iball go to the admiuifttator, in the other 

not. 
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not. Dyer, ^js i. Fide in margin. (2) Refolved 2 fent. tlvteatntv. 

FoT* 



(a) 342, 366 



(tf) f Ei|. Abr. 
S94. pi. I. 
s £<}. Abr. 539* pi. i. % Freen* S4. a Vcn. 199. % Ch. Caf* 155. lofia, p. 737. 



And if devifed to be paid with intereft, that imports that it (*) » ^- ^' 
(hould veil prefeiitljr. Skin. 147. 2 Vem. {b) 137. 508, (Oi£q.Abff/ 
673- (0 JJ^l'ch*-,.,. 

£q. Rep. 76. 
S.C. 

And it IS the fame where money is dire£^ed to be paid out 
of landj as in the cafe of tlie Earl of Derby and the Earl Ri^ 
vtrSf 2 Vern. 72. cited by Mr. Ord. By a marriage fettle* 
ment lands are limited to hufband for life» to wife for life, 
then to die firft and other fons, C^r. provided if there is no 
iflue male, and one or more daughters, that truftees fliould 
ftand feifedy CO the ifitent that the daughter fliould receive out 
of the profits T0|00oA and loo/. for maintenance, without 
limiting any time of payment \ the daughter at feventeen dif- 
pofes of it by will} and it was holden to be a vefted interefl 
in die daughter, and well di^fed. Trtn. i68^. 

But in the czkoS Bruen TCoABruen^ in 2 Vern. 439. by a T 72^ 1 
marriage fettlement a term is created to raife 3000/. for 
daughters* portions twelve months after the death of the huf- 
band and wife} the daughter dies at the age of five years, the 
portion fhallnot be raifed; for the reafon given in Ventm is, 
that being to be raifed out of land, fhe could not have occafion 
for it} but the better reafon is, that fhe dying'within twelve 
months, the time wherein it waB to be raifed, it was not vetted. 
Pafcb. 1702. 1 Eq.Abr. 267* 

The diftindion therefore was well taken, whether the 50 /• 
was vefted, or not veiled iu Margaret* 



(2) Lord Cowper declares in the future time.'' — In the firft cafe, if the 
cafe o( Smell v. Decy 2 Salk. 415. thac legatee dies before the time* it is a lap- 
^ the diverfity is where the bequeft is fed legacy ; in the latter inilance, it it 
Ce take effttl at a future time, and a vefted intereft, and defcends to his 
where the payment is to be made at a peVfonal reprefentativei. 

X 3 And 
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Hu Tcp t N i 4r* And \oic think it , was veftcd : 
r6Y. 

For firft, The remainder vetted immcdbtcly by the deatb 

of the teilator; for Foy mi^t fell or devife. it, and confe- 

quently the 50/. is vcftcd in thofc to whom it Was payable ^ 

for if he had fold' it, it mud have been fubjcd to the charge 

laid upon it by the teftator. 

Secondly, The cftate and the charge upon it pafs together, 
and the devifee mutt take it cum onere \ for as it was the tef« 
tator's intent that Foy ihould have the ettate, it was as much 
his intent that he flioidd pay the money out of it when he 
had it. 

. * It was faid to be a condition (paying m^ing a conditioa in 

the will) but that ftrongly fli^ws the teftator's intent was, that 
Foy ihould not have it unlefs he paid that money. 

The cafes cited fall under the diftinflions before men- 
tioned. ' 

The cafcof Caritr and Bletfiif 2 Vem. 61 7. was, a devife to 
his ion and his heirs, but his will was, that his fon (hould pay 
aoo/. to his daughter at her age of twenty-one ; flic died be- 
y ' fore, and confequently the legacy was not payable, by both « 

rules laid down •, it was not given till her age of twenty-one> 
and a portion payable out of land (hall not be raifed, if the 
party to whom it is payable die before the time limited for the 
payment of it. 

In the cafe of Fan and Ctart, the devife was to truftees to 
put out at intereft till the grandaughter of her fiftcr attained 
the age of eighteen, or married, and then to pay it to her ; fo 
that nothing could veft In the grandaughter till that contin- 
gency happened, and fhe dying before, the portion could not 
poffibly veft. 

In the cafe of Proufe and JKngdon Iikewife the truil was to 
pay at the age of twenty*one, or marriage, and confequently 
the legatee dying before that age, or marriage, the truftees were 
hot required to pay the money. 

The 
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The cafe of Hall and Terry went upon the fame reafon ; Hwtchihi v. 
the truftecs were not required to pay till twelve months 
after the cftate came to them, which was after the mother's 
death, and confequently the legatee dying befqre, the truf- 
tees could not pay ; and the expreffion; that the devife and 
time of payment commenced together, imports that the 
devife had no effe£l, and could not veft an intercft till 
the time of payment came, upon which the truftee was to 
pay. 

There was a cafe of the like nature inter Gordon and 
Rains^ 5 Geo. 2. 2 Kely, {a) 41. where a term of years {J) jP. Wan. 
was veiled in truftecs, on truft that if there was no fon of '^*' ** ^' 
the marriage, and there be one or more daughters, who 
fhall attain die age of fixtcen, the truftees, after the death 
of H. Rains and his wife, (hall raife 6000 /• to be paid at 
the age of fixteen, in cafe f/. Rains and his wife be then 
dead ; there was a daughter who lived to the age of twenty- 
two, but died in the life of her facher and mother H, 
Rains and his wife. It was holden by Lord ChanceUpr 
Kingf aflifted by Lord Raymond and J^iylf Mafter of the 
Rolls, that the hufband and adminiftrator of this daughter 
was not intitled to the 6000/. which was not payable but f 725 ^ 
upon a contingency which never happened i for all the 
cafes, when the portion or money to be paid were look- 
ed upon to be yefied, are where the money was not pay- 
able upon a contingency, or the contingency had hap- 
pened. 

But in the prefent cafe, neither the remainder was limited 
upon a contingency, nor the legacy of 50/. was payable to 
Margaret upon any contingency ; but the remainder vcfted 
immediately upon the death of the teftator, and confe- 
quently the 50^ was payable out of the profits of that cftate 
as foon as it came in poifeiiion. . 



X4 
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Cafe 280. Brothcrow, Widow of J. Brotherow, vetf. 

Hood. In Scacc\ 

lactfcsBbor- nriHIS was a bfll for a leeacy of 60/. dcvifed to the 

band diet befora I ^ ^ 

A icKKy becomes A plaintiff bj the will of Jof. Mills in 1715. when 

wiiFe,it b i«"b« '^c fliould attain the age of twenty-one ; flie attained that 

"*!S«2[*iSi'h ^8^ ^" *^ ^^'^ *^^ Febrttary 1734. but before that time 

will rurvif e to had xnarfied one Bndherowy who was dead, and the bill was 

s Es< Abri 144. againft the defendant as executor of the teftator, who de« 

Com^D? ^Tit '^^^^ aflfets. But it was objedcd, that the executor or admi- 

B^rw mad Fm^ nifti'ator of the hufband ought to have been a party, for the 
right veiled in the hulband, who might releafe it. 



(F.I.) 



Sed non allocatur \ for the hu{ban(t dying before the le« 

gacy was payable, it was in the nature of a Chofe in ABion^ 

Forr. xju which would furvive to the wife ; and although the hulband 

might poiTibly have releafed it, yet that fhall not be prefumed} 

• and if it had been fo, the defendant, to whom the releafe 

muft be given, might make it appear. (1) 



(i) If the hufband in this cafe had termined in the cafe of Nanngy v. Mat* 
had a decre.e for the legacy, and had /i«, i Ch. Caf. 27. 2 Ch. Kep* 



died before he received it> it would 234, 
iKkve gone to the wife. This was de- 
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Henry Harvy and Catherine his Wife, Daugh- Cafe aSi • 
ter of Sir Thomas Afton, and Anne Clif- 
ton Widow, another Daughter, verf. Dame 
Catherine his Relift, and Sir Thomas 
<^on his Son and Heir, Henry Wright 
and Andrew Kenrick. In Canc\ 

ON an appeal from a decree of his Hononr the Mailer a f ondtti^fi 
of the Roll,, the cafe wa. this : ftr^Se'-l^^ 

the confenc of 
the mother or otheri, •niwied to • portion or legaey, it not to he diipeofed within a Coon ^ Equity* 
ihottgh in the cafe of daogliten' fononcs. i Atk. 361. Forr. %t%^ % Eq. Abr. 147« pi* 6» ai6* 
pJ. la. 432. pi. 15. 503. pL4f. 539. ia N. 650* p!. 33. S. C. 

Sir Thomas Afion having iflUe a fon and three daughterSf 
hj an indenture of leafe and releafe da^ed the 27th and 28th 
of Aday i^ji/im makes a voluntary fettlement to the ufe of 
himfelf for life» then as to part to his wife for lifcj then to 
his fon for lifci and afterwards to his firft and other fons ill 
tail male $ then to the ufe of Sir Robert Burdet and Serjeant 
Che/byre for 1 000 years; which term is afterwards made to 
commence immediately on the deceafe of Sir Thomas Aflon^ 
and wasj inter al\ 

On truft, that if Sir Thomas Ihould have one or more 
fons living at his death, and alfo more than one daughter 
then living, or bom after, or married in his life with his 
confent, the truftees (hould taife for the portion of every 
fuch daughter aooo/. and ihould pay to her fuch fum at 
the time of her marriage with fuch confent as aforefaid, (that is 
to fay) with the confent of her mother, if living and not re« 
married ; if dead, or married to a fecond hufband, with the 
confent of the truftees Sir Robert Burdet and Serjeant Chejbire^ 
or the furvivor of them, his executors^ adminiftrators or 
afhgns) ' 

And alfo on truft to raife for the maintenance of fuch 
daughters yearly the fum ^f 50A tiU their age of cighreeng 

and 
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Hasttv. tnd afterwards ^t^L , per annum till their marriage with fuch 
Ou!ern confcnt during the life of the mother, but if fhe died or 

married again, looA pir annum till their maxriage or 
death. 

Provided) ^at if the faid portions and maintenances fliould 
be raifed or fecured by thofe in remainder, or if there 
(hould be no daughters or younger fons, or if all the daugh* 
ters die before marriage, and the younger fons before the 
age of twenty-four, and the expcnccs of the truftees (hould 
be fatisfied, the term (hould ceafe. 

By will dated the 36th of Fthrmmrj 1722. Sir TUmas 
AJlon taking notice of the faid term and truils, and the pur- 
chafe of otlier landsi deviies thofe eftates to the defendant 
//. Wright and Anirtnv Kenrick for 500 years, on truft by 
mortgage or (ale to raife the fums of 3100/. and 1000/. 
(monies which he had applied out of his pcrfonal eftatc 
towards fuch purchafe) and pay them to his executors, which 
(hould be accounted as part of his perfonal eftatc ; then wills, 
that out of the monies to be raifed by fuch mortgage, and 
out of the monies due to him on mortgages, bonds, notes 
or other fecurities, or in hands of goldfmiths, bailiffs, agents^ 
or due for rent, there (hould be paid to each of his- daugh- 
ters unmarried and unprovided for at his deceafe, 2000 /• 
as an augmentation of their fortunes provided for them by die 
laid indentures, to be paid at fuch times, and fubje£t to fuch 
conditions, provifoes, limitations and agreements, as their 
original portions are in the faid indenture made ftibjed aa4 
liable to. 

By ^todjcil he dire£ls the term of 1000 years limited ta 
Sir Robirt Burdii and Serjeant Chejbjre^ to commence im* 
mediately on his own deceafe, and adds other eftates to the 
faid term for the better raifing of his daughters' portions, aa 
therein appointed to be raifed and paid ; and limits his 
eftate in Chejbire to Serjeant Chejhjre^ till his fons attained 
the age of twenty-five years, on truft to raifc provifions for 
his fons, and to apply the refidue of the profits towards the 
faHing of kis daughters' portions by the faid indenture, as 

they 
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diey are by the faid indenture appointed to be raifed and Hakvtv. 

paid. 0(beis. 

Oathc 1 6th of January in 1724. Sir Thomas jf/lon died [728 3 
leaving a fon and three daughters 5 in Pafch. 1725. the 
daughters exhibit a bill, praying that the will might be proved, 
the trufts executed, and dire£lions given *for the execution 

of the trufts. ^ ' 

» 
On the 6th of December 1725. the Mafter of the Rol|s 
decreed that the fettlement, will and codicil were duly 
proved; that the trufts ought to be performed; that the 
trullees (hould raife |he maintenancej and when portions 
became due Diould apply for further diredions. 

The plaintiff married Catherine^ and Ciifion married Anne^ 
now his widow, both without the mother's confent, and in 
Trinity Term 1734. exhibit a bill of revivor for the payment 
of the portions, which by an order of the 7th of November 
1734. ftpod revived. 

And Dame Catherine Afton in her anfwer to it infifts, thlt 
Mr. Harvey and his wife were acquainted before the mar- 
riage widi the terms on which the provifion for daughters 
was made, and that if they married without confent they 
could not have his wife's portion. 

That the marriage was againft her confent, and (he re« 
fiifed confent, becaufe Harvey had no eftate real or perfonal, 
to make a fuitable fettlement for his wife or diildren, nor 
was any propofed, fo that flie could not in juftice or con- 
fcience confent. 

On the 5th of November 1736. it was decreed, that Ac 
{>laintiirs were intitled to their original portions as well as Fo»iSi«, 
to the additional portions given by the will, and Co iniereft 
for the fame from the time of their marriage. 

On this cafe, the portions provided by the fettlement and 
by the will have properly been confidered diftinAly, and 
I (hall likewife coniider tbem diftiii£k(y« 

The 



728 

AiTOff and 
Otbcfi. 

[ 729 ] 
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The firft qiieftion is, Whether, when a father by a volutf^ 
^tary fettlement of his real eftate veils a term of years id 
.truileesi on truft to raife aooo/. a-piece for his daughters' 
portions, to be paid at the time of their marriage with their 
mother's confcnt, and a yearly maintenance till their . mar* 
riage with fuch confentj it is proper for a Court of Equity 
to compel the truftees to pay fuch portion on the daughters' 
marriage, though her marriage was without the confent re* 
quired i 

Secondly, Whether, if the portion by the fettlement ought 
not to be paid, there will not be a difference in refpe^l to 
tlie augmentation of the portion given .by the will } 

In the confideration of thefe queftions it may not be 
amifs to lay out of the cafe what feems uncontroverted on 
all fides. 



WlMfe t portion And firft, That if a portion be given on confideratioii 

ttlil?ton"thi""« *at the daughter fliould never marry, I think that fuch a 

daogbjer fliouW^ conditbn Ihould be rejeftcd as repugnant to the original 

coaditionnvoid. inftitution of the creation of mankind i in the cafe of Fty 

Swinb. 6th edit. ^. * 

aSz. and Porter^ {a) Ch. Baron Hole takes notice that the condi- 

CO « Mod. 86. ^^jj ^j ^^^ reftrain marriage, though it required confent. 

iVent. 199. 

Raym. 136. % Lev. it. 1 Keb. 756. 787. 814. 867. 3 Keb. 19. % Cb. Rep. 16. 1 E). Abr. 

III. pJ. 4. I Cb.CaC 138. S.C. 

Where « legacy * Secondly, If a pecuniary legacy be given on confideration 

ideratioatbat that the legatee ihall not marry without confent, and no 

\w^iu^mMxt^ devife over \ the* condition would be holden ineffectual ia 

without confeDC this Court* 

md there it ao 
devife over, the 

conditioa it void. 4 Burr. ^05 5. lAfrap.739. 

(*) •Ficcflu So it was holden in the caCp of Sir /f. Be!lafts{b) vert 

J £q. Abr. iio. Sir W. Ermirti^ i Cba. Ca. 22. 
pi. I. S. C* 



(r) I Bq. Abr. ^ ^ ^^^ ^^^ ^^ Fleming and Waldegravti I Cha. Ca. (r) 
So in the cafe of Jfrvois and Duh^ x Firn. 19. 



iiapl. 3.S.C. r8 



•y 
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So In the cafe of Garret and PrUty^ 2 Fern. a93« and in Haivt^. 

^ ^'^ AiTON and 

many other cafes ; fo that it feems a point eftablifhed in ^ Others, 
this Court. 

And the true reafon of thofe cafes feems to be what 19 
intimated by Ch. Baron Hale in thjc cafe of Fry and Porter^ 
s Mod. 308* namely to keep an uniformity between this [ j^q ]] 
Court and the Ecclefiaftical Court \ for fince pecuniary lega- 
cies may be fued for in the Ecclefiaftical Court where fuch 
a condition would be hotden void, it would be ftrange that , 

the legatee fuing in the Eccleiiaftical Court ibould recover ^ 

his legacy, but fuing here he fliould be barred. 

And it is probable that the like determination might be 
made in this Court, to keep up an uniformity in its own 
decrees, if a legacy Ihould be given out of land in the fame 
manner^ though the Ecclefiaftical Court could have no cog- 
nizance in that cafe ; for it might appear ' incongruous that i P. Wmt. 6679 
the fame words fliould have a different conftruftion in re- ^^'' "* ^' 
fipe£l to a legacy out of lands, from what they would have 
in cafe of a inoney legagy, when there is no eiTcntial differ- 
ence in the equity or reafon of the thing. 

But on the contrary it is as fully eftabliflicd in this Court, i^f^ ^ ^^^ 
that where a pecuniary legacy is given to a fingle woman, 
on condition that ftie do not marry without confent, and if 
ihe do fo, that then the money (hall go to another perfon, 
if ihe marry without the confent required, flie fliall lofe her 
legacy. (1) 

This difference was agreed in the cafe of Sir H. Bellafu 
and Sir W. Ermine. 

In the cafe of Wlfeman and Forjter^ 2 Cha. Rep. 23. 



(1) And the following reafon for ^ ly of the tellator) hot the right of a 

this difference is given by Lord HariU ^ third perfint th6 being given over, 

woiciiln the c^(e of fFheelerv. Bingham. *' and veiling in that perfon, if the 

^ The true ground apon which this ^ condition is not performed." 3 Atk. 

^ Court has filtered the condition to 367. 
^ ^eBuMte^ '%% not the iatenuon, (name- 
la 



730 De Term. VaCch. 13 C5ea. II. 

liARvr ^. In the cafe of Sutton and Jewke^ 2 Cba» Rep. 9;. \ iu the 

Oihcn. cafe of Jervois and i}f«l#^ i Fern. 19* 

In the cafe of Stratton and Grymes^ % Vetn, 357. and many 
other cafes, which it is necdlefs to enumerate^ fiace it is 
agreed^ and there b no cafe to the cootrarjf. 

Tiie ^(deiuai- But thc Ecclefiaflicai Court ipakes no difference where 

sodiffbreRce t^erc IS % dcvife oyer, and where not; yet Co«rts of Equity 

-whei .er there ii ^^^^ alwavs made a difference j ip^hich ihews, that where 

p^A but tnbo>h the intent of the party is cle^r and exprefs, that the legatee 

coadition void. ^^ not have the legacy unlefs (he marry with confent, 

[ 731 J the Court of Equity hath' not followed the rule of the £c- 
ciefiaftical Court. 

And as this.Court allows thc condition of not marrying 
vrithout confeni, where the intention of the donor or de- 
vifor is apparent that it ihould be complied with, by devifing 
it over if it was not ^ fo it is more ftrongly allowed, where 
the fettlement is of lands on fuch condition ; as appears by 
the cafe of ivy and Porter. 

And much noore fo where fuch condition is made a con«* 
ditiQn precedent ; as was determined vaAiSt *Ci»fe of Bertie 
WiSalk-asT. zjx6.XoxA Falkland, ia) 

2 Frcem. 220^ 

Holt 230, 

% Vera. 333. 3 Cb. Caf. ix^ t% Mod, 182. x Eq. Abr. xxo. pU xo. S. C^ 

Tfaefe things being premifed, and I thmk agreed on all 
hands, I (hall confider how far the prefent cafe agrees or 
tiifagrees with the. rufcs and grounds upon which the de- 
terminations in the points mentioned have been made. 

Now in the prefent cafe it feems plain, that the marriage 
with confent is made a condition precedent to the pay* 
ment of the portions provided by Sir ThomaS Afton for his 
daughters by the fettlement of 1712., for tlie 2000/. is to be 
paid to each daughter at the time of her marriage with fuoh 
confent as aforefaid, fo that fuch marriage muft neceflarily 
precede the payment of tbp money. 

u 
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It IS admitted by the counfel for the t)laintift, that the Jf.^^J"^ 
Carriage muft preceile, and that is the principal thing re- 0\hau 
garded, and the confent is only a circumftance which may 
well be difpenfed with. ' 

But upon confideration^of the whole fettlement, it feemt 
evident to me, that the marriage with confent, was the 
principal thing in tiew of Sir Thomaj Aflon for it is repeated 
in every branch of the truft, if there was no fon, and two 
daughters, the nortion of the' youngeft was to be paid on 
her marriage with confent ; fo if more than two daughters \ 
fo if fons and two or more daughters \ fo that the confent 
required was a« much defigned by Sir ^h^mas AJtm as their [ 73a 1 
Marriage, to intitie the daughters to their portions. 

It is a known rule, that where a condition precedent Supra p«5i(. 
copulative precedes an eftate or truft, the whole muft be " '* ^' ^^ 
performed before the eftate or truft can arife ; the cafe of 
Sir Citfar Wood alias Creamer verf. Duke of Southampton^ 
Slnnu. Ca. P. 83. is an authority exprefs in this point *, Sir 
H. Wood^ on the marriage of his daughter with the Duke, 
made a fettlement on truft to raife a maintenance for his 
daughter till her marriage or till her age of feventeen ; and 
if his daughter after her age of fixteen fhould marry and 
have iffue male by the Duke, then for a fettlement on the 
iSbsLt male, and for a better provifion for the Duke and his 
wife, on truft for the Duke and his wife for their lives, and 
after to their firft and other fons in tafl male. She married 
before the age of lixteen, and after that age died without 
iilue; ihe queftion was,, Whether the Duke (hould not have 
the eftate for his life ? And at iirft it was decreed for him^ 
but that decree was reverfed in the Houfe of Lords ; for it 
was faid that the words were plain and certain, that there muft 
pot only be a marriage, but iffue male ; and when a condi- 
tion copulative, conGfting of feveral branchc:; is made pre- 
cedent to any ufe or truft, the intire condition muft be 
performed, elfe the ufe or truft can never arife, or take 
place s and it would be violence to break the conditioa into 
3 two 
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Harvy nt. two paitSy which is but one according to the plain and nata<* 
• Others. Tal fenle of it» 

The fame determination was made afterwards in this 
(«) 2 Vera. Court in the cafe between Sir Gt/ar Wood (a) and ^. jyM, 
Viiod. 222. Sboiv. Pa. Ca. 87. and affirmed in the Houfe of Lords. 

So that, according to the plain rules of conftru61ion> the 
marriage with confent^ which is one intire condition, mud 
be complied with in the whole, before the portion of the 
daughter can be payable, if the intent of Sir Thomas Aftm 
can take place* 

This isi ftill more evident, if poffible, in that Sir Tbomaf 
Afton hath dire£ted a maintenance for his daughters till fuch 
t ^'XX 1 ^^ozTtugc with confent} now it could never be Sir T%9ma/ 
Aftorfs meaning, that the maintenance (hould continue after 
the portions were paid ; but if the portions be payable 011 
marriage, though without confent, and the maintenance be 
paid till marriage with confent, they muft have the main- 
tenance and the intereft of the portion at the fame time % 
this plainly fliews that Sir Thomas intended that the portions 
fhould not be paid till the maintenance ceafed, that is, till 
jmarriage with the confent required* 

It was obferv^ very truly, that in the provifo which de» 
termines the truft, the words were, ^no daughter^ or alUk 
before marriage^ fsfc. the term ihould ceafe; but that muft 
be intended of fuch marriage as before mentioned, the mar^ 
riage with the confent of the mother or truftces. 

It was likewife pbfcrved, that the truft is, if Sir 72#- 
mas (hould have two daughters living at his death, or who 
fhould marry in his life-time with his confent, the truftees 
{hould raife 2qoo/. for the portion of every fuch daugh* 
terj whence i^ was inferred, that if the portions were to 
te paid only on marriage with the confent of the mother or 
truftees, fuch daughter as married In Sir Thomas J/lon*s life 
with his confent, could have no portion; but I fee no 
|To^ad for fuch an inference, for fince 2000/* was to bc 

raifcd 
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taifed for the portion of every fuch daughter who was living ^ARttw. 
at his death, or married in his life with his confcnt, and O.hcifc. 
confequently the time of payment on marriage v/ith the 
cortferit of the mother and truftees, mufl extend only to 
fuch daughter as married not with the father's confent irt 
his life. 

I am therefore of opinion, that marriage with the confent 
of the mother or truftees, is a condition precedent, which > 
muft be performed before the daughter can be perfedly in* . 
titled to the 2000/. to be raifed by the truft of 'this fettle- 
mcnt ; 

And that it was the plain and manifeft intention of Sir 
Thomas Ajlon that his daughters ftiould not have the por- 
tions, to be raifed by this truft, paid at their marriage, 
unlefs they married with fuch confent as he prefcribes to 
them. 

But the principal objcftion is, tliat If the intention of r ««^ \. 
Sir Thotnas Aflon was fuch, yet that intention is not agree- 
sble to the rules of this Court j for by the civil law a con- 
dition not to marry without the confent of others, is un- -Batf. id<|* 
lawful and void ; and that rule of the civil law is adopted 
into the determinations of this Court in like cafes ; and 
the civil law makes no diftin«£tion between conditions pre- 
cedent and fubfequent, but looks on both as equally un- 
lawfuh 

The knowledge of tfie civil law is in many rcfpefls iHnleSp.d* 

ufeful, but in regard to the determinations of this or other J' jn^. ^g. 

Courta in Wejlminjler-Hally Selden feems to make a pro-^ 3 '«ft- »oo. 

pdr obkfvation, Dtjferi. ad FlH. cap, 3|. fee. 5- (2) ^\iO 1 Bl. Com. 791 

after 



(2) The following arc the word^ of •' AngV.canum ante fitre fcriptofive Ino- 

Sdden upon \\\\\ fubjciS* " Non qui- ^* ribus conilitottim inJe mutationeni 

** dcm omnino quaii regntim hoc feu " reiiperc voluiflent (nnm paffim ctiam 

** jempublicam ^in^licaram CssfaribBs "jus hoc, qoa m&kifariam a Cxfaretf 

**jurivc Caeiarco iubjici aut regimen' " difcrrpat eiqiic plane advcrfatur^ 

*' here iride pendcre oiooiAo^ autjui " ut 'iei^ucDdum doccbt ipfi) St'd ut 

Vol. II- \, t 



)* 
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'A«vrv. after notice taken of the pre valency of the civil law in tlii$ 
o±exu realm in feveral periods of time, concludes tliat it is manifeft 

fon.e fort of ufe of it prevailed in dccifions which were to 
be determined by the law of England \ not that any thought 
the realm fubjefl to the imperial law, or that the common 
law could receive any change from it, for all taught that the 
common law was to be follow^ed, where it varied from it^ 
or was repugnant to it 5 but if there whs no exprefs rule 
of the common law in the cafe, the rule of the civil law Was 
followed; or if both laws agreed, the mafter was in fome 
meafure confirmed or explained by the words in the civil 
law. 

It is plain from what has been before obferved, in regard 
to the condition of not marrying without confent, when 
annexed to a legacy pecuniary without any devife over, the 
rule of the civil law is followed j if there be a devife over, 
the rule of the civil law is rejeded. 

The prefcnt cafe being different from both thefc extremes, 

in order to difcern how far the reafon of the civil law is 

applicable to it, it may be proper to confider fliortly the 

' ground upon which this rule in the civil law was found* 

ed- 

[ 735 ] Now as by the ftatutc of wills (3) 32 H. 5. a man was 

allowed to devife his lands, fo as he left a third part of his 
lands holden by knight-fervlce to defcend to his heir ; 

So by the Lfx FalchUa ^tlcunque civis Romr.nus po/i banc 
If gem rogatam i fji amentum fackt^ is quantum cuique civi Rotnana 
pcjuniam jure publico dare^ legare volet ^ jus pctejliifque ejlo : dum 
iia detur legatum^ ne minus, quam pni-tem quartam hareditatii, 
eoicflamento haredts capiant. Dig. Lib. 35. ///. 2. 



um ubi dccflet noftri juris prse- " niarctur explicaretiirve res vfrbis." 

fcriptum cxprelfius, nd rationcm juris DiJJ.rt. ad Fltam^ cap. 3. {tc, jj. 
'i-tia'Ti Carfarei ratione fuffultam re- (3) Thj llatute referred to in the 

currcrptur, turn ubi jus utriTmqoc text is the ftat. 32 Hen. 8. c. i. which 

{•onfonum, ctiam CxHarci quafi fir- isexpl«redby ihc Hat. 34Hcn.8. c. 5. 

And 
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And if lefs was left, it was to be made up a fourth part, Ha»vt v, 

big. Lib. 35. tit. 2. lex. 73. Hence it was faid that be could Othen. 

devife only u/que ad qundrantetriy for as he who had the whole Hetneccti Pand. 

inheritance^ was called hares j ex ajfey as that was divided fea.208. * *' 
into^twelve parts, the legataries could have but nine parts^ 

and the other three remained to the heir j and if the heir ^ 
Was totally difinherited without juft caufe^ the will was fet 

afide^ as teftamentum inofficiofum* Irtft. L 2. ///. i8i \1L%. tit. iii 

This fourth part of the heir was called Legitima Portion 

This Legitima Portio being payable on marriage, wheil 
they went into another family, was endeavoured to be avoid- 
ed two ways. 

Firft, By giving it on condition tliat tliey Ihould hot 
marry; 

Secondly, By preventing their marriage* 

Botli were endeavoured to be remedied by the Lex Juliai 
%frhich provided^ as Dr. Sttahan rightly obferved^ ^i caliba" 
tus aut viduitatis conditionem haredi legatariove injunxeritj 
bares legatariufve e& conditione Uteri f unto ^ neque minus delatam •* ^ ^ g 
h/ereditaiem Ugitimam kac lege confequantur. Goth' dc fonti- 
bus juris civilis. 

Againft the hindrance of the child's marriage, it was pro- 
Irided, ^/i liberoSj quos in potejtate hahent^ injurie prohibuerint 
ducere uxores aut mbere 5 vel qui dotem dare nm volunt^ per 
proconfuteSi prajidefque provindarunt cogent ur in tnatrifnonium [ 706 1 
cothcare b* dotare. Dig. /. 23. tit. 2. lex l^i 

The branch of the Lex Julia^ which made void conditions 
Jjrohibitory of marriage annexed to a legacy^ mentions only 
fuch as prohibited marriage totally, arid extended to prohi- 
bitions to widows as well as maidens ; but in rcfpeft to 
widows it was foon after difpcnfed wilh ; and therefore if a 
man gave a legacy to his wife on condition, that, if ihe married, 
it ihould go to another, Ncn dubium ejt quin^ ft nupferit^ 
cogenda efi njlitutiof faith Gains. Dig. L 32. tit. 3. /, 14* 

Y 2 And 
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HAttvyv. And though fuch a condition is mentioned as TOid, Si 

AiTON aod f. . , 1-.. » f 

Othcrt. multert legatur. Dtg» /. 35. ttt, i. /. 22, 

Yet Gothofred in his notes in the margin afks quidji uxor! ? 
And zntwcTsJ! nupfertt^ cogenda erit reJlUuere, 

And in the Novella^ lib. 22. cap. 44. it is &id that ^hc 
law was abrogated in rcfpcft of legacies to a wife j for (he 
muft choofe to forbenr marriage, if (he would have the legacy, 
or to lofc the legacy, if fhe would marry. (4) 

So in the Orphan^ Legacy '^•pt* c. i']. fee* 9. it is faid» 
that fuch a condition annexed to a legacy given to a virgin 
is void ; but the civil or rather the canon law, allows it in a 
legacy to a widow, efpecially if given by the hufband to his 
wife, or by a fon to his mother. 

Another evafion of this law, was by annexing a condi- 
tion not wholly prohibiting marriage, but requiring to marry 
ad arbitrium or with the confcnt of another, whofe confent 
tlie teftator knew would not be given. 

But this being a mere cvafion, was looked upon as equally 
unlawful, Refdndi debet ^ quod fraudetida legis gratia adfcr'tp^ 
turn ejl. Dig. /.3s. ///. I. /. 64. 

But this was void only ubi fraus iegi fraHa eft. And 
therefore a condition not to marry a particular perfon was 
r "37 1 lawful ; Ji legatum fity ft neque Titio^ ncque Seio^ neque Mavia 
nt4pferity ft plures denique perfona comprehenfa fuerinty ft anlibet 
eorum mspferit^ amitterct legatum^ for total reftraint appears not, 
fince (he may marry any other. Dig. /. 35. tit. i. /. 63. 



(4) The following are the" words «' condiclonem habere contralientium 

alluded to by our author. " Unde ** alteram ; aut ad nuptias venire, ct 

^ fancimus : Si quis prohibuerit uxo- ** abrenunti^re pracceptioni, (/?) auc ii 

** rem ad aliuJ venire matrinionium, *' ^oc noluerit, fed honorat defunttuxn, 

•* five etiam uxor maritum ; (idem ** omnino abftincrc de cxiero nuptiis.'* 

•* namque eft utrinque) et pro hoc ali- N©velL Lib. 22. cap. 44. 
** quid reliqucrii : unam ex duabus 

{a) Lt Legato. Gothofrcd. 



So 
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So if the condition be not to marry a mcrcl\ant widow, any ^^!^^JI^'^ 
in Tori, l^c. Swlnb. 6th edit. 4th parijfe^.^ 12. p. 284. OUkh. 

But fuppofe a legacy be given upon a precedent fa6l, which 
may or may not be done, or to be paid at fuch a time which 
may not come ; if the faft required be not performed, or the 
time required never come, by the Civil Law the legacy is loft, 
and can never veft. 

Dig. L 36. ///. 2. /. 21, 22. If a legacy be given cum pu in|ri,«. 754. 
bes erity cum in familiam nupferit, cum magijlratum inierit^ i^c. 
niji tempus conditiovc obtigit, neque res pertinere^ neque dies iegati 
cedere potefln 

So Ulpian faith, Dig, L 2S* ^''" ^* /. 41. Legata fub con^ 
ditione relieia mnjiatim^ fed cum conditio extiterit, deberi inci^ 
piantf ideoque interim delegari non potuerunt* 

And although where the condition is certain, if the legatee 
<li?, though the condition be afterwards performed, when 
performed the heir (hall have it ; yet when a legacy is given 
upon a time or fad precedent, which may never happen, if 
the legatary die before, it (hall veft in the heirs. 

So Orph* Leg* part 3. <■• 1 7. / 1 1 . If a legacy be given at 
marriage, or at the age of 2X, till the time comes, or the mar- 
riage takes place, the legacy (hall not veft. 

A diiFerencc is there made, and by Swinburne, {a) and fol- (j^ Swinb. 6t]i 
lowed by many cafes in law and equity, Dyer^ 59. b. in mar- Sttpw/pVyM. 
gine. 2 Vent. 2^2. 2 Vern. 137. 508. 673, where the time Infr«#P-7i»- 
-is annexed to the legacy, and where to the performance of the 
thing given, as at 21, or to be paid at 2i. 

But in the cafe of Tates and Fettiplace, 2 Vern. 417. a le- [ 738 j 
gacytobepaid at 21, or at 21 is laid down by the Lord 
Keeper to be all one; who faid that the cafes cited by SwZ/y- 
hurne and Godolphin did not warrant the differenced 



Y 3 But 
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l^AiTT «. But bg that as it will, it is plain that by the Civil Law a k* 

Aston and . . 

Others. gacy givf n on a precedent contingency is not payable till the 

gnpra, p. 737. contingency happen. 

3'Atk. 33a. Hence it appears, that what is faid, that the Civil Law 

makes no di(tin£^ion between a condition precedent and fubi- 
fequent, mud be taken with allowance. 

The ground of faying fo feems to me to be this : All con- 
ditions impoflibic, Ugibfis interdina or prohrofa^ by the Civil 
Law, are void, and the legacy is abfolute and without condi'p 
tion 5 and confequently it is not material whether it be prct^ 
cedent or fubfequent, fince it is null and void. And it woul4 
be ftrange, when the law makes a condition void, and faith 
that the legatory (hall be difcharged from the condition ge- 
nerally, to fay that it (hall be fo only where the condition is fub- 
fequent, not where it is precedent. 

Befides, every condition by the Civil Law fulpends the Ic* 
gacy \ fo that though it be fubfequent, it is not as gifts at 
Common Law, actually due to the party, but, as was faid be- 
fore, cum conditio exliterit deberi inc^iant^ (^ interim dikgari 
»ipr^P-7|7- nonpojfuni. 

So that the meaning is, a condition fubfequent by the Civil 
Law is of the nature of a condition precedent at Common 
Law ; the intereft does not veft aftually, though virtually it 
does, till the performance of the condition, or in negative con- 
ditions till caution or fccurity is given for the performance, 
Switii. 4part, /. 9. 

But I do not obferve, that in the cafe cited by the learned 
Civilians, where the legacy is given on a precedent hSt to be 
performed, that may be performed, or not, that the Civil Law 
[ 739 3 allows the legacy to take effeft till the hd, doncj and in the 
inftances before given the Civil Law faith, the legacy till per- 
fpfmancc fliall not have cffcft^ 

I But 
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But It hath been infifted, that in many cafes the Court ha^li Harw v 
looked upon thefe conditions as void, and reje^ed them, and Othcia. 
that, in inftances as ftrong as the prefent cafe. 

That this Court hath decreed the legacy where fuch condi- ^"P"* P* 7*0- 
tion was fubfequ^nt, and no devife over, was before obfcrved; 
and that it hath as conftantly refufed to decree it, where there 
was a devife over, is as evident. 

The cafe M>. 657. Gr£^^ and Ltdher^wzs infifted on for infra, p. 750. 
that purpofe ; which was an a3ion of AJfum^t on a promife 
made by the defendant, in confideration that the plaintiff, who 
was the mother, would give her confent and furtherance to 
her daughter's marriage with him. Winch held it no good con- 
fideration, becaufe, he faid, in Pigo{% c^fe it was determined, 
that a peribn to whom a legacy was given on condition that (he 
married with the confent of her mother, had a fcntencc for 
her legacy, though it was pleaded in bar that (he did not marry 
with the confent of her mother. 

This Pigot^% cafe is plainly a fentence in the Ecclefiaftical 
Court, where fuch condition is always difallowed ; but in the 
principal cafe, the confideration washolden good by^he three 
ether Judges ; for nature, the]^ faid, had given parents the 
power of difpofing of their children, and in nature the chil- 
dren are bound to obey them, as appears by the report of the 
fame cafe. Hob. lo. i BrownL j8. 

But three cafes have principally been relied on, determined 
in this Court, as parallel to this. 

Firft, The cafe oi Fleming and Waldgrave^ i Cha. Ca. 58. Supra, p, 719. 
which was a leafe for years to Sir Edward JValdgrave and his 
lady, on trufl to raife 900/. for a feme fole, in cafe (he did 
not marry contrary to the good liking of Sir Edward and hift 
Lady ; if flie did, then to go to fuch perfons as Sir Edward 
and hisl^dy, or the furvivor (hould nominate, and for want of [ 740 j 
nomination, to Sir Edward and his Lady, or to the furvivor 
of them ^ &e marries without their confent ; they die without 

Y 4 anf 
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Haity V, jny nomiiiciiLon. A bill was preferred by SanJalL who had a 

ASTOK tii4 

Othets. general deed of gift from Lady Waldgravc^ who furvived, of 

all her goods and chattels, againft Francis Ccpledihe^ who had 
taken out admir.iftration to the feme and Lady Waidgrave 
to have tlic benefit of tins Icafc •, which was dcirrced for Qh 

pLdlLe. 

The cnfe Is obfcurcly reported, but here was no nomina- 
tion, for the gift of all iicr goods andchactels cx>u Id nut amount 
to make SarJail nominee of this poo/. 

Here appear* no dlllike of die marriage ; for though there 
was no content, it does not appear that they dilliked it, and 
the making of no nomination is an argument that they did not, 
and fo the condition is not broken; and this might be die rea- 
fon, the bork faidi, it was not in the powef cf the truftees io 
difpofeof the Icafe othcrwife ; though the book gives no rea- 
in.'ph'^s'. s^ C. ^°^ ^^^ ^"^^ ^''>"*"E 5 but in the cafe of Crengh i,n) and mi- 
Jaiira, p. 746. j^^^ ^ ^tr/f. 573. it is faid, that t!iere nv.'y be a dilFerencc 
between marrying without confent, and marrying againfl: 
confent, according to the cafe of Fleming and traldgrai*€. 

(S) % y-q. Aj»r. Secondly, The cafe of Ntedram and (b) Sir H. Vernon, rc- 

folved Z^//?/'. Lord IsUiltig'-.am, Finch, C. R- 6%. 

The cafe as reported is, That the daughters of Lord KeU 
n,i4rry and the fen of Lord K* prefer a bill to have the bene- 
fit of a fettlement made by Lord K, and his fon, whereby 
trufiees were to raifc 15C0/. a-piecc for the portions of hit 
driUirliters, the plaintiffs, and of two other of their fiitersf 
payable at t!icir marriage, with the confent of the truftccs or of 
the major part of them, and for their maintenance in the mean 
time; and if the truftccs had raifed the portions before they 
married, tJiey were to improve them to the bed advantage, 
that they, might receive the increafc for maintenance till their 
marrij»ge ; and if tht.y married without confent, the portion of 
her fo marrying fliould remain over to another; the truftecs 
received tlie rents ever fince the death of Lord K* had raifcd 
the portions •, qnd die p iaiiitUFs being in years, and intending 

oot 
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not to marry, would lay out their portions in the purchafeof Ha»tt v. 
annuities for their larger maintenance. Ochcti, 

The qucftion was, Whether the plaintiffs ought to have 
the portions at their <^n difpofal, before they married with 
confent ? 

And it being admitted, if either died before marriage, that 
her portion (hould go to her executor or adminiftritor, and 
they offering fecurity to indemnify the truftees from any claim 
by the defendants, who were infants, and children of Charles 
Lord Kilmurryy to whom the portion after fuch marriage widi- 
out confent was limited by the fettlement y the Court decreed 
it on giving fuch fecurity. 

It 13 evident that this decree was not conformable to the ufual 
courfe of proceedings in Equity ; if one may guefs upon fo 
(liort and obfcure a report of the cafe, it feems to be a decree 
by confent. 

Tlie brother Robert^ who probably was the eldeft fon of 
Lord Kiimurryj and party to the fettlement and to the bill, and 
to whom the benefit of the portions, if not paid, would refult^ 
confents that his two fifters (hould have their portions to lay 
out in the purchafe of annuities, for their better fupport, and fo 
admits that they would go to the executor or adminiftrator if 
they died unmarried •, or perhaps it niight be apprehended by 
the parties, that a fum of money given to a daughter to be paid 
at her marriage, like a fum demifed to an infant to be paid at 
his age of ai years, was an intcrcft veiled which would go to 
the executor or adminiftrator, though the devifec died before 
the time of payment, and upon fuch admiilion the portions 
were decreed. 

But there was ftiil a dtfEcuIty for the defendants to whom 
the money was limited over, in cafe the daughters married 
without the confent of the trufleei 5 but the plaintiffs being in 
years, and declaring that they intended never to marry, and 
being Icfs likely to do fo, when their fortunes were turned into 

annultietj 
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HAtvv V. annuities, and offering any fccurity to indemnify the trufteei 

AiTON ani ^ . 

Ochcri. againd the infants' claim^ on fuch fecurity which the truf- 

tees were willing to accept^ the Court decreed the portions to 
them. 

However it is manifeft, that this queftion, Whether the con- 
dition annexed to the payment of the portions, that the daugh* 
ter fliould not marry without the confent of the truftees, was 
good or not, was not the thing under the confideration of the 
Court } for they decreed the portions tliough the daughters 
never married ; whereas it is agreed on all fides in the pre- 
fent cafe, that marriage is necefTary before the portions arc 
payable, whether the mother's confent is neceffary, or not. 

But it is mod evident that the Court looked upon the con« 
dltion as good, or there had been no need of fecurity to in- 
demnify the truftecs. Wliat need of fuch fecurity, if the 
condition was void ? 

If it be thought that it maybe inferred from this cafe, tliatthe 
portions were an intereft veiled in the daughters, though they 
died before the time of payment ; it is to be confidered, that 
this was only the admiillon of the parties ; there was no de- 
termination of the Court in that matter. 

But I apprehend that it is now a fettled point in Courts of 
Soprt 1 710 Equity, that if lands be fettled, or a term of years created, on 
truft to raife portions for daughters, to be paift at the age of 
21, or at the time of marriage, and the daughter dies before 
the time of payment, the portion fliall not go to the executor 
or adminiflrator of the daughter, but fink in the eftate for the 
benefit of the heir. 

So it was holden In the cafe of Patolei and Pawlet^ which 
was affirmed in theHoufe of Lords, i Venu 204, 321. 2 
rtnt. 366. S. C. 

So in the cafe of TuUs and Fettiplace^ 2 Vnn. 416. Pre. 
Cba. 140. S. C. 



So 
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So in the cafe of Brum and Bruen^ 2 V^rn* 439. Pre.Cha. Haity v. 
e o AiTON and 

195. b. C OUwxi, 

So in the cafe of Tournay and Tournay^ Pre. Cia. 296. 
though the portion was to be paid within a year after the fa- 
ther's deaths with intereft from bis death, if the child died 
within the year. ' 

Thirdly, The cafe Semphil/ (a) ii Um. vcrf, Baily i^ Ux. (^) a£q.AW. 
pre.Cha.s62. >i3.pi.i.S.a 

Gq/rn had diree daughters, Sarah, ERzaheth, and Rebecca \ 
the plaintiff propofed to nlarry Sarah the eldeft ; Gq/kil de- 
clared if (lie married him, he would not give her a groat, on 
which the match broke off; afterwards by will he devifed his 
real and perfonal eftate to his executors, to raife 35 /. per 
flnnum for his daughter's maintenance, and if (he married with 
theconfentof his executors, 1000 A in part of her portion ^ 
dien fettles the real eftate to her ufe for life, and then to the 
firft and other fohs in tail ; looo/. to the fecond, and tooo /• 
to the third ; (he afterwards married the plaintiff without the 
confent of the executors. It was decreed per Lord Leehmerc 
^nd Ch. J. King in thcDutchy Court (Dormer cont.) 

Firft, That this is a pecuniary legacy, and no devife over, 
for the real eftate is afterwards devifed. * 

SeoMidly, It )wras to be. paid at the age of 21, or at her mar- 
riage, which (e^ms to fuperfede what was before-mentioned, 
for the words a^ pofitive that it (hould then be paid, but there 
pre no negative words that it {ho\ild ivot, if fuch marriage was 
without the executors* coofent. 

Thirdly, What the Court principally telied on was. That 
fhe expreffion of marriage wjth the confent of the executors, 
was previous, yet it was but a loofe inconiiderate way of ek- 
preffing himfelf ; words which are conftrued to be a condi- 
tion, muft be fuch as plainly (hew that it was the intent of 
the teftator that thp eftate or gift (hould be conditional \ what 
the teftator meant is difficult to by ; it is fuppofed that he 
mCf^ni that (he (hould not marry the plaintiff, but he does not 

fay 
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Hartt t». fay fo * if he meant that (he (hould never marry without the 

Otbcrt. executors' confent, he would not have given it at her age of 21, 

yet the words are general, and not confined to her marriage 
without confent under age. 

5ince then it is apparent, that the money to be raifed is not 
payable till their marriage M^ith the mother's confent, which is 
a condition precedent to the payment ; fincc even by the Ci- 
vil Law, if money be given to be paid at a time or upon an aft 
previous to the payment, nothing becomes due or can be de- 
manded, till the time incurred or the aft performed ; fince no 
cafe appears in which a Court of Equity has ever decreed truf- 
tees to pay portions out of lands given on a condition precedent, 
that the party (hould firft marry with the confent of the mother ; 
the matter mud be confidered as res integral and upon the 
beft confideration of it I have been able to make, I am of opi- 
nion that Sir Thomas AJlot^^ daughters are not intitlcd to their 
portions by this fettlement, uinlefs on their marriage with their 
mother's confent. 

And thercafons on which I ground my opinion are : 

Firft, That it is the right and liberty of the fubjeft, who 
makes a voluntary difpofition of his own property, to difpofe 
of it in wliat manner and upon what terms and conditions he 
pleafes ; this I believe will be univerfaliy allowed. 

S«p« p. iJ6- Secondly, That it is a fixed and fettled maxim of law, that 

73*' if an cftate in land, or intereft out of land, is limited to com- 

mence upon a condition precedent, nothing can veft or take ef- 
feiSl till the condition is performed. 

And this is fo (Irong and fo fettled a point, that it holds al- 
though the previous acl was at tirft impoflTible, or afterwards 
becomes impoffible by. tiie ad: of God or any other accident, 
and theeftate can never veft. This is Co. Lit, 206. 219. and 
is i rule fo w&U known, that I need not cite cafes to 
provs it. 



And 
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And this being a fixed maxim of the Common Law, ^qui- Ha»vt v. 
tasfequUur legetn ; it is true that in Courts of Equity it has Othcrt. 
prevailed, and it is reafonable^ that where a coitipenfation can 
be made, equity will relieve; for fince it is the clear intent of 
the party, that the eftate fliould go to him, fo when it was li- 
mited in cafe he performed fuch condition, if the perform- 
ance be prevented by the a£t of God, or other accident, it is 
highly equitable, ijF an adequate recompence can be made to 
him for whofe benefit the conditio^ was defigned, that relief 
{hould be given, wlicreby tlie whole intent of the party may 
take efFed. 

This relief was heretofore given only on breach of condi- 
tions fubfequent, the Court being cautious of extending it tQ 
conditions precedent. 

But the reafon being in both cafes the fame, the Court hath 
of late years given relief in ca(c of conditions precedent as well 
as fubfequent. 

, But where the matter lies not in compenfatlon, as in condi* 
tions not to marry without confent, relief hath never been 
given that I have undcrftood. 

This was in the cafe of Bertie ^ Ux. vcrf. Lord Falkland^ 
a Fern. '^33. 3 CA. Ca, 189. i SnIL 131. which was fo- 
Icmnly fettled on great deliberation by Lord Sommersy Chan- 
cellor, afilfted by Ch. J. Holt and Treby^ all perfons of great 
eminence and ability. 

Mr. Cary by will in 1685 dcvifed to truftees, on trull for 
Mrs. Willotighhy his heir at law for her life ; and if {he mar- 
ried Lord Guildford in three years after his death, then to her 
firft and other fons of that marriage in tail male ; if flie did 
not marty, then to Lord Falkland and his heirs. 

A treaty of marriage was on foot, fomc bnckwardnefs 
feemed on Lord Guildford'^ fide, fo tljree years clapfcd, and no' 

marriage 
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H*«vT V. marriage took place ; and (he afterwards triamed Mr. Bfrtici ' 
Otbtff . but could not be relieTcd. 

And It was faid in that cafe> that it would not be cafy to 
find a precedent of relief in a Court of Equitfi in cafe of t 
condition precedent* 

So in the cafe of Cnagh GT t/x. verfi WUfin, a Fern. 572* 
I Eq. Air. iit.pl. 5. S.C 

A man devifed 200 L to his grandaughter, if (he continued 
with his executor till 21 ) but if taken away by her father 
(who was a papift) before that age^ or if ihe married without 
the confent of her executor, then he gare her but loA 

On a vifit to her father with the executor's confent^ he mar« 
ried her to a papift. It was decreed per Lord King that (he 
fhould have but lol. for he looked upon this as a condition 
precedent, and the decree of the Mafter of the Rolls cont. was 
rcTcrfcd. 

But It was obje£led, that in the cafe of Brrtie and Iiord 
Balklandy there was a devife over ; but there does not appear 
any fuch in the cafe of Creagh and WUjon. 

But what is the tStOi of a devife or limiution drer ? 

Where a condition is annexed^ not to marry without con^ 
fent^ it is a more full and plain indication of the teftator's in«i 
tention that the condition fliould be complied with, if it be 
limited over in cafe the confent be not> than if there is no fucfa 
limitation over ; becaufe as it is faid, there is as full evidence 
that the teftator intended Lord Falkland (hould have the eftatCi 
If Mrs. W. did not marry Lord GuUdf^rd^ as there ^as that 
her iflue (hould have, if (he did marry him. Now if the words 
^ of die fettlement (hew as plainly that Sir Thomas AJloti meant 

his daughters ihould not have the 2coo/. a-piece to be raifed 
ty the fettlement, where is the difference if the money had 
been given away to anotlier ? 

In 
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In tlic cafe of Frj and Porter^ i Mod. 308. Ch. Baron "^^''J^^^ 
Hale faith) it is urged there (hoiild be no re!iefy becaufe Oibus. 
there is a limitation over ; but that I flail not go upon. 
There have been many reliefs in fuch cafes, but I think none 
m this; both parties are in equal degree to the dcvifor; it 
is a voluntary fettlement; fuice therefore the intent is as 
exprefs that the perfon to whom it is limited (hould have 
it, if the condition is not performed, as the iirft (hould, if 
It be ; I think that the conftiudtion fliould be made to com- 
ply with the intention of the party. 

Now in the prefent cafe the fettlement cxprcfsly provides, 
Tliat if any daughter die before flie marry with fuch con- 
tent as aforefaitl, the fum intended for her portion fliall 
ceafe, and tlie cftate be exouj-^ted therefrom ; or if raifed, 
ftiaJl be paid to fuch perfon to whom the remainder or re- 
verfion fhall belong. 

This feems to me equally ftrong as if he had faid, it fliall 
be paid to J. S, efpccially if it be confulered, that the 
money doth not yet belong to the daughter ; where a legacy 
is given to another, defeazable upon marriage without con- 
fent, there it may be proper to take the money from her 
to whom it was firft given, and veft it in another, in order 
to (hew the fixed and determinate purpofe of the teftator 5 
for if it be not limited over, the mention of marriage witli 
the confent of truftees, executors, or any other, looks rather 
like advice, recommendation or requcfl to do fo, than any 
Tcfolution that flie (hould lofe her legacy if (he did not ; 
but wh^e it is upon a condition precedent, the intcreft is 
not vefted, and confequently cannot be taken from any in 
whom it never attached, and transferred to another ; for as 
the rule of the civil law cxprefles it, Cum covdhio fxtiterit, 
tunc di'beri inciplunt^ Isf interim delegnri twn pojfunt. There- 
fore in fuch cafes if fcems more proper to fay, tb.e portion 
(hall not be raifed, or ceafe, which was indeed * Sir 57j5W^7/ 
^Jion*^ intention, and not to give it from his heir to another j 
this is wliat a Court of Equity would dired in a like cafe, 
as appears by Lord Paiolef^ and the other, cafes mentioned, 
and argues that Sir Thomas Afton meant the fame thing ; 

and 
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Habttv. and therefore the rule, exprejfto eorum qua taclu infunty mhtl 
AiTON ani » , . • ,. . t 1 /. * /. 

Othen* Qperatury I think not apphcable to the prelent cafe. 

A third reafon, which iniluences me to this opinioHi is^ 
that it is moft agreeable to the rules of equity, to dirc£t the 
execution of the truft according to the intent of him who 
placed the truft in him \ it is faid that a truft is conftrued 
favourably ; and it is true> that it is conftrued with as much 
advantage as may be to make good and anfwer the intent and 
deGgn of the party ; but .it is conftrued ftri£Hy with regard 
to the execution of the truil ; and therefore It would be a 
firange thing, when the truft dire£):s the truftees to pay the 
money at the time of the daughter's marriage with her 
mother's confent, that the Court fiiould dire£t them to pay 
the money before that time. 

Nothing could juftify a court of confcience to decree 
truftees to a£l fo contrary to the exprefs words and defigt. 
of him who intrufted them, unlefs it were that the condr- 
tion of marrying with the confent of the mother or truftees, 
« is, as it has been fuggefted, an infufFerable reftraint on young 
women, which encourages a vicious courfe of life, is a wan- 
ton exercife of power in a parent, to fubje£l his children ta 
the arbitrary controul of others in their marriage, not only of 
their mother, but of ftrangers, executolrs, adminiftrators 
and ailigns. 

In cafe the condition was chargeable with fuch pernicious 
confequences, I (hould think ic defir^blc that the Legiflature 
flxould fupprefs it. 

Fourthly, But it is an argument of no fmall weight in 
my opinion, that the reftraint in the prcfent cafe, is noe 
only lawful, but prudent and reafonable, and no confe** 
quence more likely to enfue from it, than the hindrance of an 
inconfiderate or imprudent marriage. 

By the Roman law, the marriage was null, if made witStt^ 
out the father's confent, nuptU conjtften nen poffitnty niji C7n* 

feniiant 
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fmtlant omnti \ id eft, qui coeunt, quorUmqui in potfftate funt. Haitt^. 

•r%« fl • • Ai ton and 

Dig. 1. 23. tit. 2« I. 2. Otbera. 

Hence Grotius obferves that fome went fo far as to think 
that the father^ confcnt Was neccflary by the kw of naturer, 
to tlie validity of the marriage, Super facultate morali qtutftio 
mrttur ie parentum coufenfu^ quern ad *ualiditatem cmjupi quafi 
naiuraliter quidam requirurit ; but that is going too far* 

But Grd//W points out the proper rule, Sedin eofalluntur^ 

Nam quit adferunt argumenta, nihil aliud probaftt quam officio 

^filiotum coftveniinS ejje, ut parentum confenfum impetrtnt ; quod 

plane concedimus cum temperamento^ nifimonifefte iniqua Jit parens 

turn voluntas. Gro. de jure B. & P. 1« 2. cap* 5. fee. 10. 

So Puffendorff\ OJidum pietatis ist reverenti^ requirii^ ut Gf 
€onJt!ium parentum adhibeafit liberie nee ipforum voluntati r§-^ 
luBentur. L* 6» cap. 2. fee. I. 

By the cuflom of London^ a daughter lofes her orphanage 
fhare of her father's perfonal cftate, if (he marries without 
his confent, unlefs he be reconciled to it before his death. 
Refolvul in the cafe of Fcden and Howltft, {a) i Fern. (^) 1 1,. ^^ 

354* 
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And It IS the conftant declaration of Judges of the law, 
and in Courts of Equity, that marriage with the parents' 
confent, is a piece of obedience which children owe by nature 
to their parents. 

Nor is this obfequioufnefs lefs due to the mother than the 
father, though the authority and power of tlie father is 
greater. 

By the civil law the father might devolve the care of hii 
daughter's marriage to the mother, J! in arbitrio matrix pater 
ejfe volueritf cui nuptum communis Jilia coUocdtetur. Dig. 1. 23. 
tit. 2. lex. 62« 

And thofe who argue againft the nnlKty of the marriage 

by the law of nature^ if.x;^de without the father's confent. 

Vol. U, Z. infift 
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HaAtt 9. inCft that the mother's confcnt (hould be equally neccflary 

AtTON and . ' 

Ocben. with the father's ; for in nature they fay, Una omnibus paren* ' 

tihus fervanda eft reverentia. Dig. 1. 23. tit. 2» not. ad lex. 
14* 

It was on this argued, that the promife to the mother for 
her confcnt, and furtherance of the daughter's marriage, was 
Soprap,739. holden a good confideratjon in tlie cafe. Mo. 857. Grejlj 
and Luther, 

• And if the father may require his wife's care in the mar- 

riage of his daughter, why not a friend's, as here, if his wife 
died, or fhould marry again, whereby flie might be lefs fit 
for fuch a truft ? 

VThy may not a man confide, that his friend would take 
care to make no executor or afllgnee but fuch as he could 
rely on, in cafe his next of kin (who would be his adminiflra- 
tor) was not fo proper for the truft ? 

And as to the fuppofition. That fuch a truftce may zQ, 
out of intereft,,or for by-ends, and fo refufe confcnt without 
any ground, fuch proceeding would forely be a breach of 
truft, which i doubt not but this Court may find means to 
remedy, as well as in cafe of other breaches of truft. 

But the condition in this cafe is the more reafonable, 
fmce here is a competent maintenance provided by this fettle- 
mcnt for the daughters till their marriage with fuch confent 
as required j fo that they are not left dcftitute of fubliftencc, 
although the 2000/. defigned in lieu of that marriage, (hould 
not be received by them, they have 'join per annum, and 
after the death or fecond marriage of their mother, 100/. 
per amnum till married >^nth confent, which is equivalent to 
. Ac mtcreft of that portion ; M-liich feems defigned rather as 
an augmentation of their fortunes, to encourage them not to 
marry witliout tlie mother's confent. 

So tliat what is required, that they thould marry with 
their mother's confent, is not only a lawful^ but what (eems 
to me a prudent and reafonable rcftraiat •, v^d confcquently I 

am 
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am of opinion that the daughters are not intitled to the Ha»vv *. 
2000/. to be raifed by this fettlement until the time of their Ochen. 
marriage with fuch confent. 

The fchoolmen diftinguifli between the pain of fenfe, and 
the pain of lofs ; but the Pcsna damni is but improperly called 
a penalty, and ,yet that is all the penalty in the prefent 
cafe. 

I proceed to confider the additional portions given by the 
willy and mud admit fome diflPerence between them and 
thofe by the fettlement ; for the portions by the will are to 
be raifed out of a perfonal eftate, and not as thofe by the 
fettlement out of land; for though a term of 500 years 
is vetted in Mr. White and Mr. Kenrick the defendants, to 
raifc the fum of 3100/. and looo/, by fale or mortgage of the 
lands included in that term, yet that was intended to re- 
place thofe fums, which had been drawn out of the perfonal 
eftate, toward the purchafe of thofe lands, and when raifed 
were to be paid to his executors, and be accounted as part 
of his perfonal eftate; and then the will dire£ls. That out 
of the money fo to be paid by the truftees to his execu- 
tors, and out of all the other monies, bonds, bills, notes, 
iic. there fliould be paid to fuch of his daughters unmarried, 
and unprovided for at his deceafe, 2000/. as an augmenta- 
tion of their fortunes provided for them by the faid inden- 
tures of leafe and releafe, which are taken notice of and re- 
cited in the will ; 

To be paid at fuch times f and fubjeB to fuch conditions^ pro* 
vifoeSf limitations and agreements^ as their original portions are 
by the faid indenture fubjeS and liable^ 

Now the words of the wilt mutt import, that this addi- 
tional 2000/. a-piece by the will mutt be paid as and in like 
manner with the 2000/. a-piece by the fettlement; and 
then it is as if he had faid, I give an augmentation of 2000/. 
to each of my daughterSy tvhen Jhe marries with her mother*^ 
^onfentf, 

Z a Or 
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Haivt ♦. Or It muft import, That Sir Thmas Afton meant to giTC 

Oiberi. 2coo/. a-piece to his daughters abfolutely and unconditionally^ 

and then the fubfequent words (to he paid at fuch times as the 

original portions ) arc a defignation only of the time of pay* 

ment. 

But this laft conftruftion cannot be put upon the will 
without great violence to the words* For firft, , Thefe 
words (to be paid at fuch times ^ f"hj^^ to fuch conditions^ It-- 
mitations and agreements as the origituil portions are liable to) 
muil be reje£led as ufelefs and*in£gnificant» 

Secondly, The 2000/. by the will is meant as an aug- 
mentation of the portions by the fettlement, and therefore 
eould not be intended to be paid but when the original por- 
tions were fo, which the will defigned to augment. 

Thirdly, Here is no exprefs devife or bcqucft of 200oA 
to each daughter, and then a time limited for the payment, 
as in thofe cafes which have been con ft rued to give a pre- 
fent intereft to the legatee, though Solvendum infuturo \ as 
where \%oL is given to a child to be paid at full age, or 
Supra p. 722. with intereft at his full age. Dy. 59. b. in the Margin. 
God. Orpb. Leg. c. IT* fee. 11. 2 Vent. 342. 2 Vern. 137. 
508. 673. 

I fay, admitting that the diftinclion holds in pcrfonal lega- 
cies, where tlie devife is to J. S. at his full age, or to be 
paid at age, yet in thefe cafes there is a devife, or difpofitioii 
of the legacy. 

But in this will (as if it was intended to avoid fuch con- 
ftruflion) there is no gift or devife of 2000/. to his daugh- 
ters in exprefs terms ; but a direclion, that out of his mort- 
gages, bonds, money, ^c. there (liould be paid to his daugh- 
ters 2000/. at the time the original portions are payable, 
which tliough it may be as effectual in point of operation or 
benefit, yet it is different in the manner of expreffion, and 
is not a dircdl gift to tlie legatee, wliich is relied on in 
I thefe 
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thcfc cafes, as a reafon to conftrue it a prcfcnt intcrcft in ^^'^"^ ''' 
the legatee* Otfiers. 

Fourthly, It is provided by the will, that if the daughter 
died before her original portion becomes payable, the money 
ihall not be paid to her executor or adminiftntor. 

But fuppofe the will can admit this conftru£lion, what 
will be the confequence ? Will a Court of Equity direft the 
payment of the portion prcfently, when the will direfts the 
payment at the time their original portions become payable, 
that is, at the time of the marriage with the mother's con- 
fent? 

So that even upon this conftruAion I do not fee how the 
plaintiff can at prefent be intitled to thefe portions. 

But taking the will to import, that the augmentation of 
the portions defigned by the will (hall become due to the 
daughters, when they marry with the mother's confent, the 
only queftion that will remain is this : 

Wlicther when a man devifes 2000 /• out of his perfonal 
eftate to his daughter upon a condition precedent, that is, 
upon her marriage with the mother's confent, it be proper 
for a Court of Equity to decree the payment of fuch portion 
on her marriage without fuch confent ? 

What one might in compaffion wifli or dcfire is not to 
have place in a court of juftice ; which is not to make men's ' 
wills, but to compel the performance of them, according to 
the true intent and meaning of the leftator, as far as it can 
be coUeded from his words, and as far as is confident witb 
the rules of law and confcience. 

Now that it was Sir Thomas j1JlotC% real intention, that his 
daughters fliould have only the maintenance of 70/. or 100/. 
per annum, unlefs they married with the mother's confent, 
and that the 2000/. by the fcttlement and 2000/. by the will 
(hould not be paid them, unlefs they did fo, fcems to mc 
evident upon what I have abready obfcryedi and when by 

Z 3 his 
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Ha|vt«. his codicil he adds all other his eftatc fubje£k to his wife's 
Others. jointure (except his Chejhire eftatc) to the term of looo 

years, vcftcd in Serjeant Chejhire for the better raifing his 
daughters' portions; by an indenture in 1712. he is fo cau* 
tious, tliat the fame are therein and thereby appointed to b^ 
raifed and paid \ which (hews that it was his (ixed and per- 
manent intention. 

And though in the truft of the Chejhire eftato limited to 
Serjeant Chejhire^ till his fons are of twenty-five years, to 
raifc maintenance for his fons till that age, he dire£ls the re- 
fidue of the profits to be applied towards payment of th^ 
faid portions for his daughters, which is a new truft \ I fee 
not how it can be thence inferred, that the portions fiiould 
be paid otherwifc than before direfted. 

This being Sir Thomas Jftdff^ fettled intention, why Ihould 
it not prevail ? 

The condition from what I hav^ f^d appears to mQ to be 
lawful. 

A condition precedent to any other pcrfonal legacy, muft 
.be performed before apy intercft or title to the legatee caa 
;i9crue. . . 

W*P- 737f By the Civil Law (as was before faid) a legacy given cum 

p'ubefcerity cum in familiam nupferit^ liq. nifi iempus condiiiove 
ohtigit^ neque res pertinet neque dies legati cedere poieft^ Dig. 
L 36. tit. I. 1. 21, 22. 

Is there any inftance in the common law, any inftance in 
ibis Court to the contrary ? 

I have not heard any ; the only caft which hath the Urn- 
blance of a condition precedent, is that ojF Seniphill bf Ux* 
ycrf. BaikSi Pre, Ch. 562. 

F 7?5 ] ^^^ ^^ ^^^ Judges who decreed that cafe, looked upon 

it as a Joofe inconfiderate way of fpeaking •, it appeared not 
that he meant it to ftand as 'U condition precedent to his 

daughter 
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daughter SaraFs portion of looo/. which he meant (he Ha»vyv. 
(hould have at her age of twenty-one, or marriage, without ^ Qcbtii. ,i 
faying that fuch marriage (hould be with confent ; and to 
another daughter, the words were thro\trn in between the 
1 000/. given her in money, and what was fettled on her in 
land. 

In the cafe of Creagh . and Wilforti which was a perfonal ' 

legacy given on a condition precedent which was liot per- 
formed, and therefore not obtained in this' G)urt. 2 f^ern. S«pra p^74i. 
572. 

In the cafe of a limitation over, it is admitted, that a per- Supra p. j^%, 
fonal legacy given on a condition not to marry without con- l^J^' ' *'* 
' fent, fliould be loft if the condition be broken. 

In this cafe the refidue of his perfonal eftate, not by him 
before given and bequeathed, is exprefsly given to his wife, 
which is equivalent to a limitation over, if that were necef- 
fary, where the condition is precedent and never perform- 
ed. (5; 

In the cafe of Creagh and Wilfon^ there was no limitation 
over. 

In the cafe of Afton and Afionj 2 Vern» 452. (/i) (which («) PrccCh. 
feems to be in this very family^ the limitation over was only ^ tq. Abr.^n, 
to make good the portions of his other daughters, if any dc- ^^" ** ^' ^' 
ficiency, or otlierwife of his fons ; and that oeing a condition 
fubfequent, and thought fomewhat an hard cafe, might make 
Sir Thomas Afion fo careful in the prefent, to give his daugh- 



(5) The cafes of Amns v. Horner^ JVhieler v, Bit/gham, 3 Atk. $6j^» 

I £q Abr. 112. pi. 9. and of Scon which was determihed upon its own 

V. Ty/er, 2 Bro. Cha. Rep. 431. have pariicuUir circumilant^, declares him- 

determined that a bcqueft of therejuhe^ fclf to be' of opinion that ^n exprefs 

notwithltanding fome contradi£lory au- dcvife, that, iP the legatee ihould not 

thoiities upon the fubje£t» is equiva- perform the condition, the legacy 

lent to a Hm'ttation oz^er where the con- ihould fink into ijie rcfiduumy amounts 

dition is precedent and never perform- to a devife over. 
•ed<^ Lord Hardiuickc iti the cafe of 

Z 4 ters 
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ffAtrrtf'. ters their portions upon the like condition, but to re» 

Odifw. quira that it ihould be precedent to the payment of 

them. 

Fifthly, The only reafon why Courts of Equity have come 
in to allow legacies given on condition to be vofd if the le* 
gatees marry without confent, feems to be to keep up a 
conformity between the determinations of this and the f c- 
clefiaftical Court8» where fuch a legacy would not be do^ 
f 75ff J fcatcd though the condition fubfcqucnt {hould be broken 
and the legatee marry without confent. 

fF.W)^6sS. But fuppofe the queftlon in this cafe was in the Ecclefi- 

wV« aftical Courts} a pecuniary legacy is given tjn be paid 

to a daughter when (he marries with her mother's con* 

fent, will the Ecclefiaftical Court decree it before fuch 

Usarriage ? 

twlal.4part. The difference Swinburne ^pt. fee. i^. f. 'in. takes, is 

%•#•>• »S7? where a legacy is given at a certain time, and where to be 
paid at a time uncertain ; for fo he fays it is lawful for the 
teftator to do j in the firft cafe he faith, the legatee, or if 
he die, his executor may demand, and recover the legacy 
after the time is part, unlcfs the meaning of the teftator be 
contrary, or it be a pcrfonal fcrvice which cannot be tranCr 
mitted 5 but if the legacy be given after an unccrtaih time, 
the legatee cfymg in the mean time, his executor or admini- 
Ihrator cannot <fcmand it, but is mt(?rly excluded 5 as. if a 
man gives 100/. when his daughter fliall be married, if the 
legatee dies before the marriage of the tcftator's daughter, the 
legacy is utterly ex tingulflied 5 fo if 100/; is given when his 
fon fliall die, though it be certain that he will die, yet if the 
legatee (Ue before his fon's deatli takes place, the legacy is 
extinguifticd in the fame manner as if it had been conditional. 
And the principal caufe why a legacy given after another's 
death |s reputed to be conditional, he faith, is becaufc it is 
not only uncertain when he will die, but whether he will die 
ftcfpfc the legatary, and cqnfcqucntly the intcntio^ of ^e tef- 
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tator feems to be^ that the legacy (hould not be trah&ntffi- Habvt m. 
Ue. (6) Otkcn. 

And he faith that it is not ihaterial, whether the trtcdii 
tainty be joined to the fubftanee of the bequeft, or to the exe^ 
Gution of it, for in both cafes the legacy is reputed condition- 
al; as if I give ^« looA when my daughter (hall marry, or 
to be paid when my daughter marries, for if jf, die before 
her marriage, in either caSk the executor cannot demand it* 

This is agreeable to what Lord King faith, in the cafe of 
Tlafes and FeitipJace, 2 Fern. 416. 

The intent of the teftator is th^ predominant rule to be [ nry j 
cbfenred. Swinb. p. 3 1 ; • 

In all forts of legacies, two e£fe£ks of right of the legatee poattt.Lib.4, 
arc neceilary to he confidered. tit, a. fee. f. 

Firft, That which makes him mafter of the thing, whe« 
iher he may demand it, or not, as yet. 

Secondly, That which puts him in a condition to demand 
it : Of the firft it is faid, the time is come when the le< 
gacy Teds and becomes due ; of the fecond, the time is come 
vhcn he may demand it. 

If a legacy is pure without terms, it is due and may be 
demanded at the death of the teftator; if a term is pt6« 
fcribed, it is due at the death of the teftator, and may be 
demanded when the day or term of payment comes ; if a 
condition is added, both tSt&s take place when the condi* 
tion is performed. Doni* /• 4. ///• 2. Jec» 9. Par» 7,. 



(6) The following are the words ^ tus eft, cum ita fcribitar : H^rasr 

of the Roman law apon this Aibje^, ^ meuj cum morietur, decern Jato; oam 

^ Legatis, qux relinquuntur, aut dies *^ diem incercum mors habet ejos, e| 

** inceitusy aut conditio adf ribicur : *^ idee, fi legatarins ante decefferit, ad 

<*aat, fi nihil horum radam lie, ^rae- **haeredem ejas legatnm non traniits 

**^ fentia funt. Cum dies certas ad- ^ qoia non ceffit dies vivo eo, qoamvis 

^ fcriptus eft, quamvisdies non venerit, " certum fuerit moriturum haeredem.'* 

f* folvi umen poflunt; quia certum Dig. Lil^. 35. tiL i. lex. I, 
ff (ft e^ debita iri. Dies autem incef- 



If 
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Haett v. If the right is veftcd, he tranfmits it ; if the t'unc is not 

Othen. come when the legacy was due, he does not tranfmit it. 

Domm Lib* 4. tit. 2.fecm 9. Par^ 8. 

Legacies left to an uncertain time are conditional. The 
term of an uncertain day implies a condition. Domst* Lib, 
4. tit, 2. fee. 9. Par, 15. 

The Lords Chief Juftices Sir William Lee and Sir Jobn 

Willesy who aflifted the Lord Chancellor Hardviicke upon this 

' appeal, being of the fame opinion, his Lordihip was pleafed 

to concur ; and thereupon the decree of his Honour the 

Matter of the Rolls was reverfcd. 
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avowant in replevin may 
abate his own avowry for part 
of the rent diilrained for ifore, but 
not i^ter judgment. Richards v. 
Comeford Pa^e 42. 

• Plaintiff in replevin (hall not pay 
cods when the writ abates. Smith v. 
IValgrave ] 22 

• Cepit in alio l$co is to be confidered 
as a plea in bar, and not in abatement. 
Ihid, in note ibid, 

. A plea in abatement ihall not be 
avoided by another original. James v. 
Matthews 157 

. Where a defendant pleaded in abate- 
ment, and the plaintiff by his repli- 
cation concluded with praying judg- 
ment and damages, it was adj udged a 
difcontinuance. Bodmyn v. Child 189 

. A defendant in replevin may plead 
property either in bar or in abate- 
ment. Loveday V. Mitchel 247 

» A plea in abatement was boldea bad 
and. repugnant^ where it fays that 



there are two perfons in com. Devon* 
of the fame name, without diftinc- 
tion. Hujfiy v. lA/Jey Page 260 

8. Ifacaufein an inferior court be al- 
lodged in/ra jurifili^ian* cur* though 
it be out of the juriididlion, if the de- 
fendant does not plead to the jurif- 
didionj he ihall not afterwards have a 
prohibition. Marriott v. Shanu 278 

9. Mifnfmir is improper for a demur* 
rer, and ought to be pleaded in abate* 
ment. Cvmijb v. frefey 541 

10. A mifnomer muft be pleaded in 
proper perfon, and not by attorney. 
Ihid. in Note ibid. 

11. Where the caufe of adion arofe out 
of the jurifdidion of the court, the 
defendant in the inferior court ought 
to plead it ; ^nd if he does not» the 
affair of the jurifdid^ion is over, and 
he (hall not take advantage of it in 
any collateral adion againll the plain- 
tiff, or the officer who executes the 
procefs. Moravia v. Slower, in Note 2 
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12. In a plea of difabiltty of the plain- 
tiffj that he was a recufant convidi, 
that he did not take the oaths at the 
quarter feflions ; it is not enoagh to 
fay it hoc parat* tft ^virificaTt^ unlefs 
he adds per Recfd* Moon v. ■ 

Page 307 

1 3. When outlawry is pleaded in abate- 
ment, it mull be pleaded fub pedefi- 
gtUi, Ibid, ibid, 

14. So mod excommunication* Ibid. 

ibid. 

15. A plea in abatement that the de- 
fendant was a Mercer, and no Gentle- 
man, as named in the writ, was holden 
foodt Robin/on v. Mead 371 
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2. The acceptor of a bill of exchange 
drawn upon him for a debt exceeding 
100/. incurred at play, may plead 
the flat. 16 Car. 2. c. 7. Hujky v. 
Jacob 5 

2. An acceptance to pay a bill of ex- 
change according to the tenor made after 
the time appointed for its payment, is 
a general acceptance to pay upon de- 
mand. Gregory v. IValcup 75 

3« An acceptance after the time of pay- 
ment elapfed is good. /^iV. •]^ 

4« A ilranger may accept a bill for the 
honour of the drawer, and by fuch | 
acceptance becomes liable. Ibid. ' 

ibid. ' 

9(coatit. 

!• Where tenant in common declares 
againft another as receiver, it ought 
to be (hewn by whofe hands he re- 
ceives» otherwife he ought to be 
charged as bailiff. Walker v. Holyday. 

272 

f • Where a perfon ischarged as bailiff, 
he cannot plead that at another time 
he was charged as receiver. Ibid, in 
Npte ar. ibid* 

3. An account was dire6ted for all mo- 
nies received on the fale of ftock 
pledged, notwxthftanding the day of 
redemption was paH ; it not appear- 



ing that the defendant had fufficieot 
flock at the day. Harrifon v. Hart 

Page 393 

9co|n0. 

1. Areafmall tithe. WaUisv. Pain 

640 

2. It is neceffary that they fhoold be ga- 
thered and fold, for if they drop of 
themfelves f^om the trees in the fea- 
fon, and the owner's cattle eat them, 
in that cafe no tithe Ihall be paid of 
them. Ibid, in Note % ibid. 

1. In an aflion agaihll afh-anger, plain- 
tiff* need not fhew title in himfelf. 
Otherwife where an owner of the foil 
is defendant. Stroud v. Birt. 7 

2. Lies for negligently keeping fire in 
defendant's clofe, by which plaintiff 
was damaged. TurbefvilU v. Stamp 

V 

3. An aftion lies not for a general nni- 
fance, w\iese a particular damage to 
tlie plain tiff" is not laid. Ive/on v. 
Moor 58 

4. An adlion lies againfl the members of 
a corporation by their private names 
for a falfe return to a Mandamus by 
their corporate name. Kif/g v. Rif- 
pon S6 

5. An a^lion lieth againft a farrier for 
refufing 10 fhoe a \iOTit. Lofn v. C«f- 
ton 106 

6. A writ of covenant for a fine is a 
real a6lion. Hunt v. Bourne 1 24 

7. If a creditor defires his debtor to pay 
part of the debt to a ihird perfon to 
whom the creditor is indebted, and 
indorfe it on a note from him to his 
creditor, if the debtor makes the in- 
dorfement, but refofes to pay the mo- 
ney, the third perfon may recover it 
from him in an adton for money had 
and received. Wardv. Evems 13S 

8. An aAion on the cafe does not lie for 
a malicious fai% pendente lite 190 

9. An adlion lies for knowingly fotng in 
a court where there is no jorifdidion 
of the caufe. Ibid. ibid. 

10. And 
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10. And alio for fuing in a proper codrt, 
but proceeding there veKatioufly. 
Jbid, Pagt 190. 

11. An aftlon will lie for Juch exceffive 
damages being ailed ged« that the de< 
fendant could not put in bail. IhiJ. 

191 

12. Does not lie for a fuit brought 
without caufe. Ihid, ibid, 

13. An adion may be maintained where 
the Sditu is alledged of a fadl which 
may be proved. But where the Sciens 
goes to a thing which lies folely in 
the breaft of the party, if the adion is 
not otherwife maintainabie» the Sciens 
will not maiiitain it. Ibid, 192 

14. Where money is paid under a void 
authority, an adion will lie to recover 
it. Attwtuy Gtnerol v. Peiry 488 

15. Where money is paid on a midaken 
account, or by means of a deceit, an 
a£Uon will alfo lie. Ibid. ibid. 



3l^m(nfftrationv 9Dminiftrato^ 

1. Grant of it when well pleaded. 
Trutloci V. — 1 7 

2. U letters of adminillration are loft, 
new letters may be granted after an 
adion brought. Barton v. FulUr, 

ibid. 

3. Judgment againft an adminiftrator by 
confeffion or default pendente lite is an 
a^mifiion of afiets, and he is eftopped 
to fay the contrary on a dtvfijiawt re- 
turned. Rock v. Lii^ton 87 

4. A Mandamus does not lie to the fpi- 
rituai court after adminiilration grant- 
ed. Blackbcrough v. Davis 96 

5. Adminillration granted to an im- 
proper perfoD is not void, but voida- 
ble. Ibid. ibid. 

6. Adminiilration durante minor e at ate 
of one intitled to the adminiilration, 
doth not determine until the inlant 
hach attained the age of twenty- one. 
Freke v. Thomas 110 

7. Adminiilration granted during the 
minority of an executor, ceafes upon 
his attaining the age of ieventeen. 
Ibid. 112 



8. The difference between an admini- 
ilration repealed upon a citation, or 
upon an appeal. Ami. Page 151 

9. If a plea be to an adion bronght by 
one as adminiilrator, that A. made 
an executor, the defendant ought to 
traverfe that A. died inteftate. Lom- 
don V. Beffingham 156 

10. Where a*man has bona notahilia in 
feveral peculiars, adminiilration muft 
be "granted by die archbiihop. Pd-' 
ling V. Ifbifton . 2QZ 

11. An adminiilrator was permitted, 
after a regular judgment was fetafide 
upon payment of cofts, to plead pleno 
adminiftravit generally, which was 
looked upon as the general iflue. 
Leavir v. IFitcher^ in Note 561 

9l»miflion. 

I. Where perfons have a right to their 
freedom, the tortious refufal of the 
mayor does not make their votes void, 
for admiffion is but a ceremony. Aufm 
tin V. OJbom 143 



9MotoCoii% 

I I. A grant of a manor, with all advow- 
fons, Scz. thereunto belonging, will 
not extend to an advowfon fevered in 
antient times, though it was appen- 
dant to the manor 300 years ago. 
King V. Durham (Bijhop of) 361 



9steementii. 

I . An agreement which mtght have been 
performed within a year after the 
making of it, is not within the da- 
tute of frauds, though it ihould not ba 
performed until the year is expired. 
Ahon. 50 

9llegat{on« ^ 

!• An allegation in an aAion for words, 
that/rWr J ana adtunc 1/ ibidom eoilo- 

quium 
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quittm bahens cum fer-vo qvir*, is fufH- 
cient, for the adtunc refers to the 
whole claufc. Ufton v. Pinfold 

Page iS-j 



9meni>ment« 

1. That proccfs which has not the roll 
for warranting the amendment, can- 
not be amended. Juxon v. Naylor, 
in note 60 

2. Where amendment fliall be allowed. 
Hid, ihiii. 

3. A FL Fa, bearing tefte on a day out 
of term can not be amended . Ibid. 

Hid. 

4. A miftakc of the plaintiff's name in- 
ilead of the defendant's is amendable 
^fter verdid without defence. Abra- 
bmt V. Bunti 250 

5. A yenire was tefted after the return 
of the writ, and it was holden amend- 
able. Pbilips V. Smiib 282 

6. So if a Venire be tefted the day be- 
fore ilTue joined or plea pleaded, it 
fhall be amended, for the roil is the 
warrant for it. Ibid. ibid. 

7. So if the teAe be the fame day with 
the return. Ibid. ibid* 

8. So if the reile be upon a dies notijuri- 
dicust as upon a Sunday* Ibid* ibid. 

o. So if it be tefled out of term. Ibid, 

ibid. 

10. So where the return of the Venire 
was not made purfuant to the award 
on the roll, it was amended. Ibid, 

ibid, 

11. A Diflringa^ was allowed to be 
amended, where the word Fie* was 
omitted. Ibid* 284 

12. There is no difference between ci- 
vil and penal aflions as to amend- 
ments at common law. Ibid, in note 

ibid. 

13. Where continuances are omitted, 
it is but the fault of the clerk, and 
they may be^ entered at any time be- 
fore judgment. Ibid. 285 

14. Continuances are always amendable 
of courfe in the King's Bench. Ibid. 

ibid, 

15. If the a6\ipn be laid in one county 
and the renta in another, it is a Jeo- 



fail^ and helped by the ftat. 4 Ann^ 
c, \6. Ho^es V. HaJUwood Page\^^ 

16. Where the name of the defendant 
is made ufe of in the declaration by 
miflake, indtfad of the plaintiff's, ic 
(hall be helped after a verdid. BUuk- 
lock V. Mariner 5 57 

17. The miflake of the name oft third 
perfon is not amendable, though a 
mifnomer of the plaintiff or defendant 
is. Har'uey v. Stokes 566 

18. Vifcomiti Lend* fracifimns fibi, in- 
ilead of Vicecomitibus Lond* pracipi^ 
mus vebis, was holden amendable af- 
ter verdiA. Anon. 580 

1 9. The plaintiff in the record of Niji 
Priuj, omitted the words, £t pr^d^ 
^uer* feiliceti but it was holden 
amendable by the original record. 
H^alkfr v. Lejler 376 

20. A miftake in a recovery, whereby 
two of the vills were omitted, was 
allowed to be amended by the deed 
which had the ufes. Dean v. Coward 

386 

2 1 . A Scire Facias npon a recognifance 
againft the bail recited the record to 
be in bdc parte t inilead of in ed parte, 
and it was holden immaterial. Piper 
v. Tbomp/on 41^ 



Smem'ament. 

I . If a tenant be amerced in the manor 
cx)urt, and die before it be levied, 
the amerciament is loft. Att. Gen* v. 
mite 435 

Sntient JDemefne. Vide jFtaes. 



Sweat. 

1. Where the Court quafhcs all pro- 
ceedings on a writ of appeal formuitler, 
the appellant may be admitted to pro- 
fecute his appeal by bill againft the 
appellee in cufiod* Mar\ Reezei v. 



Trindle 



2>7 



Arbitration. VidtTHmth. 
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»rtcft. 

I . Privilege from arreft fhall not extend 
CO a perfon who attends his own 
cauie after his departure from Wtft- 
minfiir* Harri/on y. Hart Page 41 1 



91Bgtiee. 

. A bill of revivor lies not by an 
affignee. , Harri/on v. RidUy ^ 89 



9flbmpat* 

1. Aflumpfit to deliver oatneal on 
board a veflcl (to be brought by the 
plainiifF)^ on or before the 18 th of 
January ; breach that he did not de- 
liver upon the i8th is good after ver- 
dift. Harman v. Oiuien 89 

2. It is fulHcient to maintain an ajfump- 
Jit if the confideratipn was a benefit 

to the defendant^ or a prejudice to 
the plaintiff. Thorpe v. Thorpt 98 

3. The releafe of an equity of redemp- 
tion is a good confideration for an 
ajfumpfit. Ibid. 99 

4. Where the doing of a thing will be a 
good coniideration, the promife to do 
it is alfo good. Ibid. 'ibid, 

5 . Affianpjit lies not upon mere commu- 
nication. Cartlich v. Ej^lti 560 



9ttafnt)et. 

, A perfon reftored after an attainder 
for high treafon, (hall have the fame 
equitable intereft in every part of his 
cftate, as he had before the attainder. 
Clanrickard v. Bourk 237 



9ttoinet. 

i« A copyholder may make furrender 
in Court by attorney. Parker v. 
Keck 85 

«. If an attorney fucs by original he 
waives his privilege. FouUon v. God- 
dofd 143 



. The following words, / never forged 
arty mar^s band, bui you are a forging 
roguey when fpoken of an attomef 
held adionable. jinon. Page z6z 

. The Court refufed to order an ac- 
count in equity for an attorney's bill 
taxed by a Prothonotary of the Com- 
mon Pleas. OJbaldifton v. Crofs. 61 z 



9tertnent. 

1. Where a verdidl hath found words 
fpoken of the plaintiff, as brother of 
the defendant, it is fufficient, thoagk 
there was no averment in the decla- 
ration that he was his brother. Caph 
V. Bailey 52^^ 

2. Where words are fpoken in Laiin^ 
there mull be an averment that the 
by-ftanders.underflood the langiuge^ 
fo if fpokeo in Welcb, Ibid. 5 29 

3. And an averment that the hearers 
underftood Linguam Romanam, is not 
fufficient where the words were Latin^ 
for that alfo imporu Italian, /bid. ia 
note dbid. 



9t)oCimnce« 

. Avoidances before convif^ion are is 
much within the flat. 3 fac. i. cap. 
5. as avoidances after, and are eqnaUjr 
within the remedies provided by thaC 
a6t. Fitzberbert v. Reeves l6g 

» If a patron dies after his charck be- 
comes void, and before he hatli pie- 
fented, the avoidance is a chattels 
and goes to his executor. Ibid. 176 



9tootot?* . 

1. An avowant in replevin may abate 
his own avowry for part of the rent 
diftrained for before, but nor after 
judgment. Ricbards v. Corneford 42 

2. A man who diftrains for one caufe 
may avow the taking for another. 
Goenelt y. BurtwelL 78 

3. When the defendant in replevin 
makes conufance, or avows that the 
property is in himfelf, it £tttti\ to be 

foiSicicat 
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fufficient withoat a traverfe. Z^vr- 

Jay V. MitcMi Pagi 247 

4. If a defendant avows, where he 

« ought to make conufance, it is but 

form* Marrifi v. Shaw Z7^ 



1. A claufe in the condition of an arbi- 
tration bond that the obligor will 

' confent to have the fubmiffion made 
ft rule of Court, determined to be a 
confent for that purpofe. Baify v. 
Citeefrfy 114 

2. The Court cannot receive any com- 
plaint to fet afide an award, until 
the fnbmiflion is made a rule of 
Court; and a confent in the fub- 
miffion bond, to make the award a 
rule of Court, in (lead of the fub- 
mijkn will not warrant their inter- 
poiing. Ihii. in note ibid^ 

3. Where a fubmiffion is pleaded, and 
DO place (hewn, it is bad. Barker v. 
Palmer I4I 

4. When one undertakes to fubmit to 
an award for another, he Hiall be 
bound by it. Shelf y, B ally, 183 

5. If a perfon fubmits to an award on 
' the behalf of a (Iranger, his bond 

ihali be forfeit, if the Granger does 
not do» what the award requires him 
to do. Ihid. 184 

6. An adtion of debt lieth not againil an 
executor upon an award made upon a 
fubmiflion by the teftator to a refer- 
ence, though the award was in wri- 
ting. Att. Gen. v. Hl^ite ^ 435 

7. A fubmiflion of all matters in differ- 
ence, imports all matters which either 
party had jointly or feverally againft 
each other. Aiheljlm v. Mmh 547 

8. An award was holden good nofwith- 
ftanding fome objedlions in point of 
form. Tbomlin/on y . Arnjkin 328 

9. An award to pay cofts to be taxed by 
the prothonotary was holden good. 
Ibid. 329 

10. An award to pay cofls of fuit in. an 
inferior court is void. Ibid, ibid, 

11. An award to pay coIU in fuch a 
ittit is fufficient. Bid. 330 



12. In a parol award> the very words 

need not be exprelTed, the effeft and 

fubllance of them are fufficient. ibid. 

Page 330 



1. Q FECIAL bail need not be givn 
1^ in an information or a£lion qm 

tarn on a penal ilatute, unlei's it is 
^r an offence in the exportation of 
wool. Pr<fgra*ve v. — — . 75 

2. Where the plaintiff hath been non- 
fuited for a defedl in the declaration, 
the defendant (hall be admitted to 
common bail upon a new adioa 
brought, ^luere, Jlmamzar v. Davi" 
lack 94 

3. A fheriff cannot take a bail-bond 
upon an attachment for a contempt. 
Field V. ffcrkhcu/e 264 

4. A fheriff may take bail upon an at- 
tachment of privilege, attachment 
upon a prohibirion, and attachment 
in procefs upon a penal flatute. Ibid. 

ibid, 

5. Bail fhall be given in an uSlon of 
debt on a judgment, notwithdanding 
a writ of error, if there is no bail in 
the original action ; otherwife not. 
M 'ay matt v. ffayman 556 

6. Bail is not requifite upon bringing a 
writ of error, upon a judgment in an 
adion of debt founded upon a prior 
judgment, becaufe it is zeafut •mifis 
out of the flat. 3 Jac. 1. c. 8. which 
is to be taken literally^ and not ex- 
tended by conftrudion. Ibid, in note 

Uid. 

1. Where there are two warrants, the 
one lawful and the other unlawful, 
and the party is taken upon the ille- 
gal one, the bailiff nuiy juiiify him- 
felf by the authority of the legal 
warrant, and to traverfe it is ill. 
Grcemeit v. Burnjoell ' 7^ 

2. Where tenant in common declarea 
againlt aootiier as receiver, it ought 
to be Hvc^jx by whole hands he re- 

ceivea 
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teives, dtherwife he ought t0 be charg- 
ed as bailiff. IFMer v. HoiyJay 

Pagt ZJ2 

S« The difference fabfiAing between bai- 
liiF and receiver. UiJ, in note 2 iSiJ. 

4. Where a bailiflF is charged diredlly 
with a tort, it ought to be (hewn that 
he is bailiiFof a liberty which has the 
return of writs ; bnt otherwife it is 
fttfficient to (hew generally, that he 
is fuch a perfon who has authority to 
take bail. KcU v. Harding 378 



ISoilment. 

f • Its different divifions. Coggs v. Bar- 
nurd 133 

2. If a man who is not a common car* 
rier, and who i» not to receive a prae- 
xnium, undertakes to carry goods 
fafely, he is anfwerable for any da- 
mage they may fuffain through his 
negledl or default. Ibid. ibid. 



Sanbntpt. 

^. Where a flatute aathorifes a certain 
proportion of a man's creditors to 
enter into a compoiition with him, 
and declares that fuch a compoiition 
being entered into for the equal be- 
nefit of all his creditors (haH bind 
all ; a compoiition to take a certain 
fum in the pound for the debts due 
CO fuch of the creditors who (hould 
fign it, is a compoiition within the 
flatute for the benefit of all the ere- 
ditors, and all will be entitled to it. 
Filtbam v. Cudiv^rth 1 12 

2. In an action again d a bankrupt for a 
debt due before he became a bank- 
rupt, he may plead that the caufe of 
a&ion accrued before his bankruptcy; 
but he muft plead it wgon ftatuti. 
Fyfin V. — 205 



Saton am fmz. 

x« A Btirt Foci At was brought by beron 
and feme upon a judgment recovered 



by the feme, .while fde, and after ex- 
ecution awarded the hu(band dies, a ' 
right is attached in the wife. Anon, 

Pageii 

2. If the hufband had furvived, he 
would have had the benefit of the 
judgment. Ibid, 32 

3. A bond given by an obligor, who 
afterwards marries the obligee, the 
condition of which cannot be' brokea 
during coverture, is not extinguifhed 
by fuch intermarriage. Guge v. JHm 

. dS 
4.^ Where a right or duty may by pofli- 

bility accrue to the wife during co* 
- verture, the baron may releal^ it. 

Ibid. 69 

5. If jf. has a term in right of his wife, 
and purchafes the reverfion, it is no 
extinguiihment becaufe he pofTeffes 
them in different rights. Qagt v. 
AaM ibid. 

6. Where Baron and Feme are tenants 
in tail to them and the heirs of their 
bodies, and the baron levies a fine 
and dies, the eflate revives as to the 
wife, who ihall be tenant in tail, 
and then cea(es as to the Iflne, whf 
ihall be barred by the father's fine 
"Thcrnby v. Flietnueod 21; 

7. Whether hufband ieifed jointly with 
his wife, can without her make 4 
good tenant to the Precipe. Goodtitli 
V. Bradbume 564 

8. In cafe an huiband dies before a le* 
gacy becomes payable to his wife, ii 
is in the nature of a Cbo/t in a^icfi, 
which will furvive to the wife. Bro- 
tbtrow V. Hood 725 

9.. If the huiband l)ad had a decree fo;r 
the legacy, and had died before he 
receiv^ it, it would have gone to thi 
wife. Ibid, in note ibidt 



Vaftatl. 

1. Where a baffard is faid to be the ibn 
of no one, it is intended in civil re- 
fpe^ts only, and where there is no in- 
heritance. Haims V« Jeffreys ) 
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1. The indorfer by fuperfcribing makes 
in cfFcft a new bill of exchange. 
HuJ/ej V. ^acoh in note Pa^e 5 

2. The acceptor of a bill drawn upon 
him for a debt exceeding 100/. in- 
curred at play may plead the flat. 
16 Car. 2. f, 7. /^/V/. i^/V. 

3. AU fecurities given by a thirJ pcr- 
fon for money lofl at play are equally 
void with thofe given by the party 
himfclf. Uitf. ibui. 

4..0therwire where a fecurity is given 
by the lofer to a bond fide creditor of 
Ihe winner, ^^rr/. " Ibid, ibij, 

5. A drawer of a bill of exchange, 
though gi\*en without a confideration, 
ihall not be relieved againd a third 
perfon to whom it was affigned for an 
honett debt. yi?ion. 43 

6. If a man has a bill payable to him or 
bearer, and delivers it over for money 
received without indorfing it, it is a 
plain fale of the bill, and he who 
fells it does not become a new fecu- 
rity ; but if he had indorfed it, he 
had become a new fecurity and had 
been liable upon the indorfement. 
Baai of England v. Ninvman in note 

57 

7. An acceptance to pay a bill of ex- 
change according to the ttnar made 
after rhe time appointed for its pay- 
ment, is a general acceptance to pay 
.upon demand. Gregory v, Pfalcuf^ 75 

8.. An acceptance after the time of pay- 
ment elapfed is good. Ibid, 76 

9. A ftranger may accept a hill for the 
honour of the drawer, and by fuch 
Acceptance becomes liable. Ibid, it id. 

ic« A bi 1 payable to the order of any 
one, ihall be paid to him or his 
order. Ibid. ibid, 

II. In an adion.pp a promiflbry note 
againfl the drawer, the pJaintifi^ need 
fiot alledge notice to the defendant of 
the indoriement. Skip v. Ho^k 563 

iz. ixK^n adlion on a promiflbry note 
agai: ft the indor/cj-, tliere ought to 
be evidence of a demand upon the 



drawer ; bat that is a fafl to be left 
to t jury. Pardo, v. FJltr Page 579 

13. To entitle the iftdorfee of an inland 
bill of exchange to bring an adion 
againfl the indorfer, upon failure of 
payment of the drawer, it is not ne- 
cefTary to make any demand of, or 
enquiry after the firfl dranctr. Ibid. 
in note 5F0 

14. Analogy pointed out between pro- 
miflbry notes, and inland bills of ex- 
change. Ibid, in note ibid. 

15. An origijial hill payable to one and 
his order, is aflignable afterwards to 
whomfocver it is indorfed, though 
the words or his order h^ omitted. 
More V. Manning • I ' 

16. The mere omiflion of words to give 
a power of transfer, will not make 
an indorfement reftridive. Ibid, in 
note • 312 

Soar!). 

I . A charge for board is not to be ir^ 
' du^ed out of money due, unlefs it 

was (b agreed upon. Hungd/e v. 

Fotbergil 6 1 3 

Vmt. 

1 . Bond for deputy to pay half the pro- 
fits of an ofHcc being within the flat. 
5^6 Edfw. 6. c. 16. to the princi- 
pal, and to retain the other half to 
himfelf is good. Otherwife had it 
been for a fum certain. Qulii/ord v. 
Cardontll i 

2. A bond given by an obligor who af- 
terwards marries the obligee, the con- 
dition of which cannot be brckea 
during coverture, is not extinguifh- 
ed by fuch intermarriage. Gage v. 
jl^on 67 

3. A debt upon bond and a debt due 
for rent upon aicafe are equal in de- 
gree. , Ibid, ibid, 

4. In an a^ion upon a joint obligation 
it mud appear that all executed ic, 
otheiwife it is bad. FitzgeraU v. 
Cragg 139 

J. Where two are jointly and feverally 
bound in a bond, a relcaie to the 

one 
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one dlfcharged the other. Ihid. in 
note Pa^e 139 

6. Trover lies for a bond. Pickering v. 
JppUby ^..355 

^. In a defeasance to a bond, it is not 
neceflary to recite the bond. Trti^et 
V. jUgus 568 



I. A By-Law to reftrain perfons from 
exerciiing a trade, not beicg free of 
a borough, was holden void. Parry 
V. Berry 269 



Canfer. 

1 . A Coachman is not liable for the 
jf\ lofs of goods for the carriage 

of which he is not paid. Otherwife 
if he is paid. Ufflfare v. jlidee IJ^ 

2. May refufe to receive goods before 
he is ready to fet out. Latu v. Cotton 

105 

3. Ab af^ion lay againft a carrier be- 
fore the llacute of /#^/«/o». IbiJ. ibid. 



Certiorari. 

1 . A Certiorari lies to remove an order 
of juftices of the peace upon a pri. 
vale Ad of Parliament. King v. — — 

86 

Cibil'lrato. 

». In what refpe£i the knowledge of it is 
nfeful in connexion with the Engltfi? 
Law. Harvey v. Afton 734 

2. Its dodlrine refpedling marriage, and 
conditions precedent and fubiequent. 
Ibi^. 735 

Clothier. 

I. Is within the flat, j^ td ^ JV. ^M. 
c, 25. and comprehended under the 
words itiferior traJe/man. Be'nnet v. 



Tbalbois 



•26 



^ Cloter. 

I. Clover feed is a fmall tithe, and as 
fttch due to the Vicar. Wallis v. Pain 

Page 6^3 

CoDictl. 

I. A codicil figned and publiflied in the 
prefence of three witne/Tes, was hol- 
den a republication of a will, and that 
both made but one will. Acherly v. 
Femon 381 

Commifiloneir. 

I . A term for years was determined to 
be a qualification for a commifiioner 
of the land-tax. Saunders v. Ste^^ens 

270 

Common. 

I. Right of common of pafture and 
common of turbary will not hinder 
the lord's improvement by inclofure, 
if he leaves fufficient common for the 
tenants of the manor. Fawcet if. 
Strickland 578 

Compoation. Hde C{t(ie0. 



CotiDitiott. 

1. There mud be a particular zEl (hewn 
by which the plaintiflT is interrupted, 
otherwife the breach of a condition 
for quiet enjoyment is not well align- 
ed. Anen^ 228 

2. Whether words in the condition 
which are repugnant to the plain in- 
tent of the parties ihall be rejedcd. 
Prideaux v. Roberta ^ 231 

3. The non-performance of a condition 
though in its nature fubfequent, is 
fufiicient to bar the plaintiff's title to 
whatever he claimed upon fuch con- 
dition. Acherley v. Vcrnon 5 1 3 

4. Performance muft be (hewn of a con* 
dition precedent, or nothing vefts. 
Ibid. 546 

A a 2 5. Whc- 



^6J 
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-. Whether a condition be precedent or 
fubfequent mud be collef^ed from the 
intent of the tedator, to be colledled 
from the words of the will. Ibid. 

PagesiJ 

6. A condition precedent, *vi%, mar- 
riage with the confent of the mother 
or others, annexed to a portion or 
legacy, is not to be difpenfcd with in 
a court of equity, though in the cafe 
of daughters' fortunes. Han*j v. 
JJion • 7 26 

7. Where a portion is given in con£- 
deration that a daughter ihould never 
marry, the condition is void. Ibid. 

729 

8. Where a legacy is given on confider- 
ation that the' legatee ihould not 
xcaxxy without confent, and there is 
no devife over, the condition is void. 
Ibid. ibid, 

9. The ecdefiaftical court makes no dif- 
ference whether there is a devife over 
or not» but in both cafes holds the 
condition void. Ibid. 730 

10. Where a condition precedent copu- 
lative pervades an eftate or truft, the 
whole mud be performed before the 
cilate or troll can arife. lbi€l. 732 



ConSruStoti. 

I . It Is a general rule in condni£Uon, 
that, where reftridiive words are found 
at the end of the lad fentence, which 
are properly applicable to the feveral 
fentences preceding, they ihall extend 
to the whole, ^iott v. Scba'wrtTi 684 



Contfttuance. 

1. U there be no continuances entered, 
you may enter the judgment as at the 
<iay in bank ; but if continuances are 
entered, then you cannot go back, but 
mult enter the judgment at the time 
of the continuances. Biackail v. Heal, 
in Note 1 3 

2. Where continuances are omitted, it is 
but the fault of the clerk, and they 



may be entered at any time before 
judgment. Philips v. Smith Page 28^ 

3. Continuances are always amendable 
ofcourfein the King's Bench. Ibid, 

ibid. 

4. The difference of the pra£(ice of the 
Common Pleas in this refpefi. Ibid. 

CoutraB»» 

i« A contra£l performable as well be- 
fore as after a day mentioned in the 
ftatute 8 & 9 Wiil. 3. c. 32. at the 
eleftion of* the party, is not within 
that a£l of parliament. Jnom. 49 

2. Defendant being indebted to the 
plaintiff in the fum of 7000/. and 
plaintiff being indebted to defendant 
in 500/. it was agieed between them 
that in confideration that the plaintiff" 
would forbear and give day of pay- 
ment for the 7000/. for fix months 
following, defendant would give a re* 
ceipt and difcharge for the 500 /; The 
court determined tbat it was not an 
ufurious contrad* Grant v. Gordon 

3. In a contrail for dock* it mod ap-< 
pear by the rcgider itfelf to whofe ufe 
the coDtradl was made. Rogers v.' H^tU 

/on 365 



1. Conveyance cannot operate by way 
of covenant to dand feifed, where the 
intent of the party who conveys ap« 
pears to be contrary to fuch a con- 
dru6lion. Da-w v. Nnvborottgh 24s 

2. A voluntary conveyance is bad in a 
Court of Equity, againd bond debts 
contraded afterwards. Atnandy, J^fiy 

3. Conveyances by way of ufe (hall be 
condrued according to the intention of 
the parties, and ihall not be confined 
to the drift rules of conveyances at 
common law. Makifuce v. F Leber 

459 
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ConbiSfoit. 

1. In a conviflion on the flat. 43 Eliz. 
c. 7. for catting down trees, the num* 
ber and ouantityof the trees ought to 
be exprcisly mentioned, ^ten v. Bur* 
naby Paget}! 

2. A convidlion fmfer pramiffii for three 
penalties of \st pounds each, for 
killing three hares, where it appears 
that it was done at the fame time, is 
bad : for the ftacute does not give five 
pounds for every hare, it being all but 
one offence. Marriott v. Sba^iw 274 

3* In a convxdion on a ftatute it is ne- 
ceflary to negative all the qualifications 
contained in it. Bluet v. Netiis 525 



Cop^l^olD. Co9^f)OlDet. 

1. Copyhold lands are parcel of the de- 
mefncs of the manor. Winttr ¥• 
Lo \ iuay 40 

2. If a lord of a manor cut down trees, 
where a copyholder may take them for 
repairs, trefpafs lies. Aflmead v. Ran- 

3» The lord cannot without a cu (lorn cut 
the trees of a copyholder. Ibid, 72 

4. A furrcnder of a copyhold to the de- 
puty of a deputy ileward out of court 
is good. Parker s. Kick 84 

5. A copyholder may make fiirrender in 
court by attorney. Ibid, 85 

^. A copyhold eftate furrcndered to fe- 
veral, equally to be divided, and to 

* their refpedlive heirs, is not a joint 
ellate, but an eUate in common. Fifiier 
V. Wigg 88 

7. The furrender of a copyhold is to 
have the fame favourable conllruf^ion 
as a will. Ibid. 92 

8« Where a copyhold is entailed by cuf- 
tom, a common recovery in the lord's 
court will bar the i/Tue in tail, and 
thofe in remainder. Hunt v. Baume 

129 

9. The heir of a copyhold, upon whom 
a copyhold defcrnds, may maintain an 
ejedment, and may make furrender 
before admituncc. King v. OJbwm 



10. He may aifo make lea/es before ad-^ 
mittance. Ibid, in Note Pa^e 241 

11. If a copyholder, to whofe ufe a fur. 
render is made, prays to be admitted 
in court, and is refufed, he ihall b« 
tenant againft the lord, though the 
lord lo&s hb fine. Ibid, 245 



Co^tio^atfon* 

I . An aAion lies againft the members of 
a corporation by their private names 
for a falfe return to a Mandamus by 
their corporate name. King v. Rippon 

86 

Coft0. 

1. When they ihall be given upon the 
fiat. 22 & 23 Car. 2. c. 9. Lately v. 
Fry . 1 9 

2. Where the title comet in quefiion, or 
any thing is carried away, full cofts 
ihall be allowed. Ibid. 20 

3. Plaintiff in replevin (hall not pay cofis 
when the writ abates. Smith v. IFeU- 
grave izt 

4. An executor (hall pay cofis where he 
brings an adion as executor, which 
he might have brought in his own 
name. Hole v. King 162 

5. Coils are given in thofe cafes where 
adions are brought which will not lie. 
Bird y. Line 1 91 

6. Where the plaintiff joins in animma* 
tcrial iffue, he is not entitled to Coils. 
Craven v. Hanley, in note 3. 550 

7. Upon a writ of enquiry executed af- 
ter judgment by default in prohibi- 
tion, plaintiff ihall have coils. Betti/on 
v. Savage 335 



Courtd. 

I. When a new authority is condituted 
with power to fine and imprifon, the 
perfons inveiled with fuch authority 
art judges of record, for none but 
courts of record can either fine or 
imprifon. GrocnvcU v. Burwell 79 
A a 3 2. From 
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2. From a court newly eredled with 
power to proceed' in a fttmmary way 
different from that by the common 
law, no writ of error lies. IhU. Page 80 



Covenant. 

1. A writ of covenant for a fine is a 
reatl .a£lion . Ihini v. Bourne 1 24 

2. In Covenant a breach aifigned ought 
to bepofitive and certain. Dummer v. 
Birch 146 

3. Where one pcrfon covenants with 
another that he (hall have lands dif- 
charged of all rents, the covenantee 
ought to be di /charged from a quit- 
rent. Hammond \. Hill 1 80 

4. A covenant to enjoy without diftur- 
bance generally, ihall be conllrued a 

I -difturbancc by legal title; but where 
a man covenants exprefsly againft 
thofe who claim or pretend to have a 
right, the breach is well afligned, 
though the difiurber has no legal 
right. Southgati v. Cha^lm 230 

5. A covenant to keep a houfe in good 
and fufficient repair, and fo to leave 
it, binds the covenantor to rebuild, if 
the houfe is burnt down by accident. 
Chcfletjuld v. Bolton 627 

6. A IciTre, who covenants to pay rent, 
and to repair with exprcfs exception 
of cafualties by ^it, is liable upon the 
covenant for rent, although the prc- 
mifTes are burnt down, and not rebuilt 
by the leffor. Ibid, in Note 3 633 

7. A covenant, though good in its ere- 
atioA, may be extinguilhed afterwards 
by the covenantor, to whom the co- 
venantee was heir. Mudgc v. Mudgt 

8. Words which cannot otherwife take 
effect ihall amount to a covenant to 
ftand feifed. Ibid, 334 

9. A covenant ihat, if the ihip mifcar- 
rics, the party fhall lofe his wages is 
unrca(bnable. Eajl India Company v. 
jitkins 348 

40. A covenant to pay intercft upon in 
tercft is unrcafonable. Ibid, 349 

II. In covenant the pUintifFby his re- 
plication afligns (everal breaches, to 



which the defendant does not rejoin | 
though the plaintiff* cannot wave the 
breaches, (being entered on the roll) 
yet he may take judgment for want 
of a rejoinder. ITalker v. PrieJiUy 

Pagt 376 



Cotcrtiite. ridi ^rrlage. 



CttSoma. 

1. A cudom to pve notice of the fet- 
ting out of tithes is good. Gale v, 
Eiuer. in Note 23 

2. To commit for refufingto come npom 
the livery in the vintners* company is 
good. King 'u. CUrk %\. 

3. A cuftom to build upon a new foun- 
dation to the obilrudion of antiont 
lights is bad. Anon, in Note . 274 

4. By the cuflom of London^ every citi- 
zen upon an antient foandation may 
build his houfe as high as he pleafes. 

Ibid. 273 

5. Cuiloro or prefcriptions are only tri- 
able at common Uw. Hodgpm v. At^ 
kinfon, 603 



SDamage0. 

1. JUDGMENT ihall not,be arreftc4 
^ after a verdi^i where entire da* 
mages are given, though part of the 
time was to come at the time of trial. 
TaldiH V. HHbburi 23 1 



IDebt. 

1. Lies not again (I executors, where the 
tellaior might have waged his law« 
Attorney General v. /^;/# 435 

2. Nor upon an award made upon a 
fubmiiGon by a teilator to a refer- 
ence, though the award be in writ- 
ing. Ibid, • ibid. 

3. In an adlion of debt for a fine or an 
amercemcot in a leer, the defendant 
ihall not Wage his law, bccaufe the 
leet is a court of record. Otherwife 
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had it been in a manor court, I^J in 
• Note Page 435 

4. Debt lies wherever the common law 
or cailom creates a duty. UiJ. ibid. 

5. So wht:re an zSt of parliament cre« 
atec a duty. I6iti. ibicL 

6. On the flat, a 8 £liz. c. 4. the (he- 
riff may hiive debt for hi4 fees. IbiJ, 

ibids 

^Decree. 

I. Where there is a fingle witnefs 
again ft the defendant's oath, this is 
not fuf&cient evidence for a decree. 
Sfeid V. Martin 5 87 



JDefamatfon. 

I. Words which do not direftly charge 
the party with being a whore, are not 
fuch whereon the jurifdiflion of the 
fpiritual court ought to be di fallowed. 
Steward V, Allen 235 

2* The following words, I never forged 
any man^s band^ hut yw are a forging 
rogui^ wlien (poken of an attorney, 
held adiunable. Arum. 262 

3. An allegation in an aflion for words, 
that prerd* J ana adtunc ct ibidem col!o» 
qnium babens cnm fervo quer*^ is fuffici- 
ent ; for the adtunc refers to the whole 
daufe. Upton v. Pinfold 267 

4. The words. Ton are as bad as tby nuife 
wbenfieftoU my cujbien, were adjudged 
not actionable, without an averment 
chat the felony was committed. Ibid, 

268 

5. The reafon why adions of defama- 
tion are encouraged. Caftle v. Bailey 

530 

6. In an aAion for words upon Not 
Guilty pleaded. Whether .the defen- 
dant can be admitted to give evidence 
of the truth of the words fpoken 
(when they import a felony) in rniti* 
gation of damages. Smith v, Kicbard- 

ffm 552 

7. The rule upon the {ubjedl. Ibid, in 
Note 553 

8. •Prohibition (hall be granted to the 
ipiritual court where a libel is for 



words fpoken of a clergyman, which 
are alienable a( common law. Hall 
V. Dcwftes Ptxge 309 



S)elesate0. 

I. Where parties ai-e difTatisfied with 
what two Delegates do in affis ordinal 
riisf fuch as fettling allegations, &c. 
the matter may be brought under the 
confideration of the Con-delegate). 
Blnn/ V. Crooi 446 



IDemitrttr. 

1. On a general demurrer duplicity is 
not fatal. Lamplugh v. Shoi'tridge 115 

2. In a releafe pleaded, no place was 
alledged, and held a material omiilion 
on a general demurrer. Barker v. 
Palmer 141 

3. When the defendant by his rejoinder 
departs from his plea. It is a good 
caufe of demurrer. Gambier v. Larkim 

4. In a Scire Facias on a recognizance 
o\ bail, the defendants demurred, be- 
caufe it was not fufficiently averred 
that the plaintiff was the fame perfon 
to whom they were bound ; but held 
no cauie of demurrer. Matravas v. 
Adlam 573 

5. The (lat. 4 Anne, c. 16. does not 
give any remedy upon demurrer, but 
in matters of the (ame nature with 
thofe which are there fpeci(ied. Hedges 
tborn V. Tburlock 305 

6. An argumentative plea (hall be aided 
by a general deo^urrer. IVall v. Ful-^ 
7(Mo^, inNote 332 

7. If a defendant pleads Nil babuit in 
tenemeniis to an i&xon of debt for rent 
brought upon an indenture of leafe, 
it is a good caufc^f demurrer. Evans 
V . f'aucimbcTg 391 



IDcpoflc 

I. It is not reafonable to decree a depo- 

fit back which is m«de by way of fr. 

A a 4 curity 
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curity to tny one» where the perTon 
making it had a proper 'power and 
authority To to do. i^alfi v. Eaft In- 
dia Comfamy Page 462 

JDefiute* 

I. Bond for deputy to pay half the 
profits of an office being within the 
Aat. 5 & 6 Edw« 6. c. 16. to the prin- 
cipal, and to retain the other half to 
himfelf, is good. Otherwife had it 
been for a fum certain. CvUifwd v. 
Cardonell * i 

It. The farrender of a copyhold to the 
depotv of a deputy fleward out of 
Courtis good. Parker v. Keck 84. 

3. The (heriiF's deputy is to be entered 
on record. Buty v. Rabutin ' 566 



S>efcent. 

I. Where the right of entry /hall be 
tolled by decent and nonrclaim. 
Makepieee v. Fkuhtr 457 

3. When a defcent is call, the heir of a 
diiTeifor has jus pejeffimh, becaufe the 
difleiiee cannot enter upon his polTef- 
iion, and evidl him ; but is put to his 
real adtion, becaufe the freehold is 
call upon the heir. Wtd, in Note 461 

Vide JDetoife. €ftate0. 



JDeWfe. 

I • If a man feifed in fee in pofleffion 
devi(e to another after the death of 
A. without iflue, it is a void devife, 
on account of the remotenefs of the 
contingency. Batige v. Floyd 6$ 

2« A devife by the reverfioner to take 
effed after the death of tenant in tail 
without ilTue, is an immediate vefted 
devife of the rcverfion. Ibid. ibid. 

3. Where the (sime eftate isdevifed to a 
man which he would have taken by 
defcent, he fhall be in by defcent, not- 
withftanding the pofiibllity of a charge. 
Oarki M. Smiib 7 a 



4. A devife by a father to his fecond 
(on, and his heirs for ever, and for 
want of fuch heirs, then to the right 
heirs of the teftator, is an cftate tail. 
Nottingham v. Jumings Page %% 

5. Had the devife over been to a ftran« 
ger, the fecond fon would have taken 
a fee-iimple, anclconfcquently the de- 
vife over had been void. Ibid. 83 

6. Where one devifes to J. and his hein 
generally, which would, convey a fee^ 
yet if there be a reinainder over for 
want or upon failure of fuch heirs, to 
a perfon who might take the «ftate as 
heir ; the word heirs is retrained to 
heirs of the body, and confeqoendyif. 
has only an eftate-tail by fuch devife* 
Ibid, in Note ibid. 

7. If a man devife to one of feveral co* 
heirs, he (h^l take by devife, and not 
by defcent. Redding v. Reyftw 12 j 

8. A devife with the following words, 
Wbatfif^ver elfe I have im tbe nmrld^ 
will pafs an eUate in fee. Hofiweli v. 
Ackland 164 

9. A devife to one indefinitely, without 
limiting any eftate to him, gives him 
only an eftate for life. Ibid. 167 

10. A devife of all his eftate in fock 
landspaflesafee. Ibid. ibid. 

z I. So a devife of all his inheriunces» 
Ibid, ibid. 

I a. The words re^ and refidue of his 
ejlate are fuHicient to give the devifee 
not only the lands not before difpofed 
of, but alfo the ellate not difpofed of 
in land devifed to another. Ibid. 169 

13. A devife to one for life, and then to 
be at her difpofal, provided (he dif* 
pofed of the fame after her death to 
any of her children, was holdcn only 
an eftate for life in the mother. Digh* 
ton V. Tomlinfon 194 

14. A devife of lands to one to fell is a 
feefimple. Ibid. ibid. 

15. A mere recital will not amount to a 
devife. Right y. Hammond 234 

16. A will in thefe words, / make my 
niece executrix of my goods^ lamdsy and 
chattels^ cannot be conftrued into a 
devife of the land, neither will it fub- 
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jed it to the payment of debts. Hg- 
g9ti V. Pfnnce Page %^ 4 

17. Adevife of an equity muft be go- 
trernedb/the fame roles a3 the devife 
of a legal eftate. Jit. Gm. v. Tfmng 

4»7 

1 8* A devife to E. H» and her heirs, 
andiffhedod D, $. die without if- 
fae« thedeirifor gives feveral annuities 
chaiged npon the premifes to chari- 
table ofes ; held that E. H. had an 
eAate in fee. Scrape v. Rbodis 542 

•19. Where there is a devife to one and 
his heirs, and to another and his heirs 
in another part of the will» they are 
joint- tenants. Ihid, 544 

ao« Where a devife or fettlement of 
lands is made by will or deed, charg- 
ed with portions for yonnger children, 
payable at age or marriage ; if the 
perfen dies before the portion becomes 
payable, it ihall fink into the eftate 
for the benefit of the heir. HMtcbins 
\.F^ 719 

21. Adevife to a man defiring him to 
pay a fom in grofi carries a fee. Sat* 
mon^.Deiibam 323 

2%0 A difference is uken where the mo- 
ney is to be paid oat of the yearly pro- 
fits. I^J. 3s6 

23. A devife of all his eftate whatfeever 
comprehends all that a man has, real 
or perfonal, and when there is a far- 
render to the ufes of his will, a copy- 
hold eftate will fall under the fame 
conftrudion. Seaif v. Albcny 337 

24. A man devifes to his wife in tail ge- 
neral, remainder to y. .?. in fee; and 
the wife with a fubfequent hnfband 
fufiers a recovery, and it was holden 
good againft the heir of the deviibr, 
notwidSdftanding the fiat, i z H. 7. c 
ao. Hugha v. Llub^ 369 

aj* Upon a devife that if ff^illiam, the 
ddefi fon of theteftator, (hould hap- 
pen to die without ififoe, that then, 
and not otherwife, after H^iUiam*% 
death, the efiate was to go over to his 
fon kichwrd^ and his' heirs ; it was 
holden that IFUUam took an efiate-tail 
by impljcati<^A« H^aUer v. Drtw 372 



86. No one (hall take by executoty de« 
vife, who can take in any other way. 
Ihidm Pagt 374 



IDiCabaftr. 

1 . A perfon difaUed by a fiatote cannot 
be enabled by the King. CulIiftrJ v. 
CardmuU, in Note » 

2. The law is the meafureof the difeha- 
lity of Aliens, and the only rule tode* 
terraine how far it extends. Sect t« 
Schawrtz 6Sj 



1. Fines levied of lands in andent de» 
mefne work a difcontinuance* Ibm 
v. Bourne 93 

2. The baigain and iale« or leafe and re- 
leafeof a tenant in tail, does not work 
a difcontinuance. Macbell v. Clark 

lao 

3. Where a defendant pleaded in abate* 
ment, and the plaintxfi' by his replica* 
tion concluded with praying judg- 
ment and damages, it was adjudged a 
difcontinuance. BoJmynv.CbM 189 



1. A court of equity will noit difmifi «•. 
bill for the difcovery of matters which 
are properly triable at la\y. Fetts ^^* 
vimorj of) v. Hare 694 

2. A man is not obliged to difeover 
what will fubjed him to a penalty. 
Eafi'JnMa Compm^ v. Haifif ^46 



SDiOeifoi. 

I. When any man is difieifed, thc/dif. 
feifor has only the naked pcfiefiion, 
becaufe the difieifiee may enter and 
evid him ; but againfi all other per- 
fons the difieifor has a ri {ht, and in 
this reiped only 'can be laid to have 

the 
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the right of pofleflion ; for in refpcft 
to the diiTeifee he has no right at all. 
Makcfiice v. Fletcher^ in Note Fage 46 1 

Viik IDcfcent, No. 2. 



)D<ittef0. 

T« A man who diilrains for one canfe 
may avow the taking for another. 
GrwirveU v. Bunutll 78 

2. Where com is taken in execation, 
and fold by the (heriffj and the vendee 
permits it after feverance to lie on the 
ground, it is diilrainable for rent. 
Farjlffw V. Crtpps 204. 

3. The goods of a ftran^er, if found 
upon the premi/Tes, are ddtraiaable for 
rent. Ibid^ 205 

JDotoet. 

1. In dower, plea of leffee for years 
ought not to be received after plea and 
judgment for the demandant. Qmn 
Y.Roe 581 

- Cfe&mcnt. 

i.TN an ejeflment againft feveral, if 
X. one only con fefs, leafe, entry, and 
oufler, and the others do not, how the 
verdift (hall be. Gree v. Ralls 1 1 4 

2. The heir of a copyhold, upon whom 
a copyhold defcends, may maintain an 
cjeAment before admittance. King v. 
Ofioftt ^ 241 

3. And the leiTee may maintain an ejefl- 
ment before the admittance of his 
leflbr. Jifiii. in Note i^/V/, 



IBinbictncnti* 

1 . If a leiTee at will determines his will, 
he (hall not have the emblements. 
Far/low V. Criffs ■ 204 

1. From a court newly crefted to pro- 
ceed in a fummary way, difTerent from 



that prefcribed by the common law, 
no writ of error lies. GroeTtvelt v. 
Bumvell Page 8c 

. Error for want of an original, is not 
completely afligned until the certifi- 
cate is returned. SurltHgy, Taana 

. In error for vrznt of an original, ano- 
ther original was allowed by the Court 
of Chancery, on an Affidavit that in- 
llrudions were given to the Curfitor 
for one, and that they were loft. Levin 
v.— iiS 

. A writ of error fuperfedes an exigent. 
Spinks V. Bird 564 

• Error in fa6l is not afiignable in the 
Exchequer Chamber. Ro$y. More 

597 
. Where a defendant, being an in fan r, 

appears by attorney, it is error. Ibid, 

ibid. 

. In what cafes execution ought to be 
Hayed upon a writ of error, where 
bail is not found. Huddj v. Gijpnd 

321 

. A writ of error to the Houfe of Lords 
mufl be tranfcribed in 14 days after 
the fir ft day of the feflion in which 
fuch writ is returnable, unlcfs it be 
upon a judgment given during the 
feftion, and then it muft be in 14 days 
afte/ fuch judgment given. Barnes v. 
Onvay 420 



Cfcape. 

1 . A gaoler is chargeable for an efcape 
where the prifon is broken open by 
rebels, and this in ihe cafe of pri- 
foners for debt. Lnnev. Cettcn 104 

2. Ah officer is chargeable for an efcape 
of a perfon, where the adlion arifes 
out of the jarifdidion of the court 
by whofe procefs he was tak%n. JJig- 
gin/on V. Sheiy 153 

3. Where an officer mayjuftify the de- 
tainer, he ftiall be liable for the efcape 
of a perfon. Ibid. ■ 155 

4. In an aflton for an efcape the defen- 
dant may plead double; King v. Hug- 
gins 422 
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Cftates. 

1. Where there is tenant in tail and re* 
mainder man in tail, and the latter 
grants bis ellate in the life of the for* 
mer, the grant is void. It is other, 
wife where there is tenantin tail and 
reveriioner in fee, and the latter grants 
his eilate daring the life of the for* 
mer. Badge y. Floyd Page 66 

2. A limitation to a man and his heirs, 
CYcnih a deed, may be fo explained, as 
to pafs only an eftate-tail. Nottingham 
V. Jennings^ in Note 83 

5. A copyhold efiate furrendered to fe. 
veraly equally to be divided, and to 
their refpedive heirs, is not a joint 
c^te, but an eilate in common. Fijhtr 
V- fTigg 88 

4. Tenant in tail covenants to fland fei* 
fed to the ufe of himfielf for lite with 
remainders, and afterwards fuffers a 
recovery toother afes, the ufes on the 
recovery, were holden good. Machtll 
v.CUrk 119 

5. If tenant in tail bargains and fells, or 
makes a leafe and releafc to another 
in fee, the bargainee or releaiee has a 
bafe fee not determined, nor determt- 
nabie until the entry of the iiiue. 
Ibid* 1 2Q 

$. And if tenant in tail levies a fine to 
the bargainee, the iiTue cannot avoid 
it. Klhid. ibid, 

7* If tenant in tail makes a leafe for 
years, and dies, it is only voidable. 
Ibid. ibid, 

8. If tenant in tail make a leafe to com- 
mence after his death, it is void. Ibid, 

111 

9« If tenant in , tail covenant to ftand 
ieifed to the ufe of one and his heirs, 
this pa/Tes a bafe fee to the Cifluy que 
ufe* Ibid* ibid, 

10. Where tenant in tail covenants to 
Hand feifcd to the ufe of himfelf for. 
life, remainder to another, the re- 
mainder is void. Ibid, ibid, 

1 1. A fetOement by the heir on the 
part of the mother, to the a(e of him- 
felf in fee, fhall be to the old ufe. 
^^9ts^Burt9^ 160 



1 2- A devlle with the following words, 
Whatjutrvti' elfe I have in the worlds 
will pafs an eilate in fee. Hopewell v. 
Jckland Page 164 

1 3. A devife to one indefinitely, #ith* 
out limiting any eftate to him, gives 
him only an eilate for life. Ibid, 1 67 

14. A devife of all his eilate in fuch 
lands paiTes a fee. Ibid, ibid, 

15. So a devife of all his inheritances. 
Ibid. ibid, 

16. Eftate imports the intereH which a 
mans has in lands. Ibid in Note 

ibid. 

1 7 . The word Hereditament implies a fee* 
Ibid, in Note ibid, 

1 8. The heir (hall never be difinherited 
by an eilate given by implication in a 
will, if fuch implication be only con- 
flruAive an J poilible, but not necef- 
fary. Ibid, 168 

19. The words reR and rrjidue of his 
eftate are fufficient to give the devifee 
not only the lands not before difpo fed 
of, but alfo the efiate not difpofcd of 
in land devifed to another. Ibid, 169 

20. And the words 'whatfoever elfe he 
hath in the world are tantamount. Ibid, 

ibid. 

21. The power of making a greater war- 
rants a lefs eftate. Dighton v. 'Tomlinfon 

196 

22. Where baron and feme are tenants 
in tail, to them and the heirs of their 
bodies, and the baron levies a fine and 
dies, the eilate revives as to the wife, 
who ihail be tenant in tail, and then 
ceaies as to the ifiue, who ihall be 
barred hy the father's fine. Thornby v. 
Fleetwood 217 

23. An eilate may be in abeyance for a 
time. Ibid, ibid, 

24. An eftate may go to him in Tcvtr^ 
iion, and afterwards return, as where 
tenant in tail dies without iifue born, 
and his wife is enfeint, if a Ton be after- 
wards born, he ihail take by defcent. 
Ibid. ibid, 

25. There cannot be a remainder, un- 
lefs a particular eilate is created at the 
fame time upon which it is expedant. 
Right V. Hatnmottd 232 

26, A 
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s6. A limitation to one to take and en- 
joy the profits of an ellate during his 
life, and after his deceafe to tlie heir 
male of his body, would make an 
cftate.tail, where nothing appears 
which explains the tedator's intent, to 
the contrary^ otherwife not. IVhite v. 
Cottm Page 289 



Cbtiience. 



I. Evidence of infancy cannot be given 
in avoidance of a deed, fb^m^on v. 
Leach 47 

2* An acknowledgment of a debt is evi- 
dence mdy of apromife to pay it. H^- 
liny.Haftings 55 

3. Demand and refufal is evidence only 
of a converfion. Ibid* ihid, 

4. Every thing may be produced in evi- 
dence upon Nm Devaftavit upon the 
Scin Flirt enquiry, which might have 
been given upon a Plene Adm'tniftravit. 
Rpck ▼. LaytM, in Note 88 

5. A probate is conclttfive evidence of a 
will* AfWM. 150 

6. In an adion founded upon an injury, 
every thing which Oiews that the de- 
fendant did what he lawfully might 
do, may be given in evidence upon 
Not Guilty. JnQn» 273 

J, In an adion for words, upon Not 
Guilty pleaded, whether the defen- 
dant can be admitted to give evidence 
of the truth of the worda fpoken 
(when they import a felony) in miti* 
gation of damages. Smifh v. Ricbardm, 
Jon 552 

8* The rule upon this fubjeft. Ibid, in 
Note .553 

9. Where there is a (ingle witneisagainii 
the defendant's oath, this is not fufli- 
cient evidence for a decree. Speed v. 
Martin 587 

10. The rule upon this fnbje£t. Ihid, in 
Note.; 589 

ii . A will (hall not be read on proot of 
a witnefs's hand, unlefs there be pofi- 
five proof that he is dead. Bijhop v. 
Burtw 614 



CjteattidR. 

1. The firft FL Fa. delivcreti to the (heriff 
ihould be firil executed ; but if he ex- 
ecutes the lad firft, the execution it 
good, and the party moft have his re- 
medy againft him. SmalcMmb v. Ozcert 

P^^^ 34 

2. The moveables of a ftranger, levant 
and couchant, may be taken on a Le- 
vari Facias, Britton v. Ctk 5 1 

5. For an account of the different writs 
of execution, fee. Ibid. 5 s 

4. A writ of execution may bear tefie the 
firil day of the term of which the 
judgment is entered. Parfius v. GilL 

117 

5« Tenant in dower ihall not have exe- 
cution of a reverfion after a term. 
Bodmynv. Child ^ 185 

6. Where corn is taken in execution and 
fold by the (herifF, and the vendee per- 
mits it after (everance to lie on the 
ground,itisdiibainableforrent. Pmr-^ 
jUno V* Crifps S04 

7. If a truftcehas conveyed lands before 
execution fued, diough he was feiM 
in truft for the defendant at the time 
of the judgment, the lands cannot be 
taken in execution. Hunt v. CoUi 

226 

8. Notice of executing a writ of enqaijy 
ought to afcertain time and place, 
where it is to be executed, he Marque 
V. Newman 55 1 

2. If A. B. and C. are partners, and 
judgment and execution are fued 
againft ^•, only his (hare of the goods 
can be ibid. King v. Manning 619 

10. Where a Scire Facias ifiTued againft 
B. after the fcizure of all the part- 
nerihip goods upon a judgment and 
execution againft A. and the (herifF 
returned xm//tf bona, it was holden to be 
a hUe return. Ibid, ibid* 

1 1 . Whether a defendant after a decree 
againft him fhall, before execution 
fued, by alienation prevent the plain- 
tiff from taking his lands upon a fe- 
queftration. Coaiv,Q»A 712 

1 2. Upon a writ of error brodght after 
judgment in /**. action upon a bond 

with 
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with a condition for the payment of 
money only, execution ought not to 
be ftayedy if bail be not found. 
HttifJy V. Gifferd Page 3 2 1 

13. Upon a writ of enquiry executed 
nfter judgment by default in prohi* 
bition, the platntifF fhall have his 
€0^3. Bettifin T* Saivage 335 



Cpecttto^ 

1 . An executor from his name is but a 
truilee. Petit v. Smiib in note 3 

2. Is not compellable by the Spiritual 
Court to make diftnbntion according 
to the flat. 22 (^ 23 Cat, 2. c. 10. 
Jiiei* ibid, 

3. li A, has a term as executor and 
purchafes the rcvcHion, it is no ex- 
tinguifhment becaufe he pofreiTes them 
in different rights. Ga^i v. JSon 69 

4* If an executor hath aiTets to the va- 
lue of 100/. and two aflions are 
brought againfl him for 100/. a- piece 
and judgment in both, he ihall be 
charged to each judgment with aiTets 
of 100/. and ihall be compelled to 
the payment of 200/* without pofH- 
bility of avoiding it. Rock v. Lay- 
Un 88 

5 . An executor may travcrfe the devife 
of an executorlhip to another. Jnon, 

150 

6. Payment to an executor having a 
probate, if the probate is afterwards 
repealed, does not difcharge the party 
againft the legal executor. /^<V, ibid, 

7. A probate is conclufive evidence of a 
will. Ibid, ibid, 

8. An executor ihall pay cods where he 
brings an a£Uon as executor which he 
might have brought in his own 
name. Hfii v. King 1 62 

9. If a patron dies after his church 
becomes void, and before he hath 
prefentedy the avoidance is a chattel, 
and goes to his executor. Fiizher- 
^t V. Retnfft 176 

10. Where an executor delivers a legacy 
upon condition, the condition is void. 
Dighion V. Tomlinjon 1 96 

IX. If an executor pleads bonds and 
judgments, and no aflfets ultra the 



judgments, and the plaintiff replies 
that the bonds were fraudulent, and 
it is found againfl him, he cannot 
have judgment, though the alTets are 
found to be ultra the judgments 
pleaded. Chambers v, Shaw Page 206 

12. If the King's debtor dies, he may 
have his remedy againfl his executor 
at any time. Jtt. Gen. v. IFbite 

.4.33 

13. In no cafe of penalty, forfeiture, 
or wrong committed does an adlioa 
lie againfl the executor of the ofTend. 
er. Ibid. 434 

14. No adlion lies againfl executors on 
the flat. 2 &>* 3 Edtv, 6. cap, 13. for 
not fetting out tithes. Ibid, ibid, 

15. Neither is the executor of the par- - 
fon entitled to the forfeiture givea 
by that flatute. Ibid, in note ibid. 

x6. Debt lies not againfl executors 
where the teflator might have waged 
his law. Ibid, 435 

17. Nor upon an award made upon a 
fubmiffion by the teflator to a refer- 
ence, though the award be in wri- 
ting. Ibid, t ibid, 

18. Where money grows due upon the 
default or mifdemeanour of the tefla* 
tor, if reduced to a certainty by mat- 
ter of record , an aAion lies againfl 
an executor for it. Ibid, 436 

19. Where executors are liable in the 
cafe of the Crown, and not in th^ 
cafe of common perfons* Ibid, 437 

20. An executor cannot wage his law 
againfl the Crown. Ibid, ibid, 

21. Where an interefl is adually veiled 
in any one, it will go to his execu* 
tors ; otherwife not, Hutcbins v, 
Foy 716 

4S%ttnt. Videitfng, No. zi. 



JPftte0. 

I* A Fine cannot be averred to other 
,/V. ufes than thofe which arc ex- 
prefled in an indenture precedent to 
declare the ufes ; otherwife if the in- 
denture he/ub/equcnt. Jonts v. M^/e- 
lej 30 

2« Fines 
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2. Fine« may be levied in coarts of 
antient demefne. Hunt v. Bonrm 

3. Such fines are no bar to the liTue in 
tail, bac they work a difcontinuance. 
Ibia. ibid. 

4. A writ of covenant for a fine is a 
real adion. Ibid, 124 

5. A fine levied of land in antient de- 
mefne in the Court of Common Pleas 
makes it a frank fee and the lord has 
his writ of difceit to reverfe it. Ibid. 

126 

6. A fine by one oat of pofifeflion paiTes 
BOthing to the cpnufee, and extin- 
gaiihes the right* of the conufor. 
Uid^ , 128 

7. Where baron and feme are tenants 
in tail, to them and the heirs of their 
bodies, and the baron levies a fine 
and dies, the eftate revives as to the 
wife, who ihall be tenant in tail, and 
then ceafes as to the iffue, who fhali 
be barred by the father's fine. Tborm- 
iy V Fleetwood 217 

8. A Court of Equity may order a feme 
covert who is an infant, being heir or 
traflee to levy a fine. Anoti. 615' 

fxmw. 

1. A promife to pay the debt of a third 
peribn, who is himfeif refponfible for 
the debtj mull be hi writing, being 
within the liatute of frauds. Barker 
V. Lampiugh 14.2 

3. Where a will is well executed within 
the fiatate of frauds. Peeue v. Ougiy 

3. Whether a contradl for ten (hares of 
Hock be within the flatute of frauds. 
Pickering v. Affleby 354 



^ CFame. 

I. A ConvifUon fuper framijjit for 
^^ three penalties of five pounds 
each, for killing three hares, where it 
appears that it was done at the fame 
time, is bad, for the flatute does not 
give five pounds for every hare, it 
being all but one offence. Marriott 
W. Sbattf 274 



2. In an aAion of debt opon the fiat« 
5 Am. c, 14. for keeping and afing 
a dog to kill the game, it is neceflary 
to fhew what fort of dog it was. 
R^a/bn V. Lijk Page 576 



(Kamfng. 

1. All fecurities given by a /i^iVi/ perfbn 
for money loft at play are equally void 
with thofe given hy the party him- 
feif. Hnfty V. Jacob. 5 

2. An agreement to run four heats at a 
horfe race for 40/. each heat b void 
by the Hat. 16 Car. 2. Ibid. 6 

Vide OBille of C):ctiange. No. 2, 3, 4. 

tffenerai 3fiUe. Vide )ftlea]itn(pi. 

i« A father continues fuch to his (on 
till he arrives at the age of twenty-one 
years, in refpedl to his perfon, bot 
not to his lands. King v. Tborp in 
note 38 



1. TT 70RDS difinheriting an bor 

\y mufl be plain, clear, and not 
zmh\g\xoMs. Hopewell Y. AckUnd t6S 

2. The heir fhall never be difinhertted 
by an eilate given by implication in 
a will, if fuch implication be only 
condrudive and poflible, bat not ne- 
cefTary. Ibid. ibid. 

3. The word Heir is uomen eoUeSivnm. 
White V. CoUins 291 

4. No one fhall take againfl the heir 
without an tx'^xti^ devife to him. 
Fowler v. Blackwell 353 

I. In a libel for Herefy, the refufal 
of a ciution by the Dean of the 
Arches, was holden a good caufe of 
appeal to the Delegates, felling v. 
fVbtfioa 19^ 



A ^ahU of the Principal Matters. 



778 



1|om{cit»e. 

1. All Homicide before the ftat. of 
Mmlhridge was murder. Homicide 

% per inforiunium^ Homicide fg dfftndentU 

was murder. King v. Ktatt Page 14 

2. Without malice is manflaughter. 
Ibid, ibid» 

3. Words arc not a fufficient provoca- 
tion to convert murder into man- 
daughter. Ibid, 15 

4. If A. illegally imprefTes B^ and C. in 
endeavouring to refcue him kills A 
it is only manflaughter. Sutere, Ibid. 

ibid, 

Hviz ant» Cr?. 

1 • In an adlion upon the flat. 1 3 Ed*w* 
I . ^. 2. f . 9, for a robbery, it ought to 
appear that the plaintiff* had the 
whole property in the money of which 
the robbery was committed; or other- 
wife if in tire damages be given, it 
will be bad in toto. Vaifej v. Wbifton 

327 

2. Where a man delivers money to a 

fcrvant to carry, and he is robbed of 

it, the fervant may maintain an adlion 

againA the hundred, and declare that 

he was poflefled ut de bonis propriis. 

The mailer alfo may bring an adion 

ifhepleafes. /^iV/. in note 328 

3. An adion lies upon the flat. 13 Ed^v, 

1. againd the hundred for a robbery 

committed on a Sunday^ notwithftand- 

ing the flat. . 29 Czr, 2. r. 7. if it 

appears that the perfon robbed was 

going only to his parilh church. 

Tajhmaktr v. Edmonion (Hund. of) 

345 
4« For the manner of raifmg the Hue 

and Cry. IBid, in note 346 

lNnT»ved« Vide i^ue wxb €xt* 
immaterial JliTae, 

I. TN an Immaterial Uue the de- 

-■• fendant (hall plead again, though 

after a verdid for the plaintiff. 

Jnon. 1^8 

a. Where the plaintiiFjoirsan Immate- 
rial Ifliie, and thereby delays himfelf. 



he is not entitled to cofts. Craven v. 
Hanley in note 3. Page 550 

Jlnfanc^. 

1. Evidence of Infancy cannot be given 
in avoidance of a deed. Tbomffon ▼. 
Lioch 47 

3nfo^mat{on. 

I, Shill go again ft the Mayor, where 
perfons in tit led to their freedom and 
demanding admittance, are refufed. 
King V. OJbom 240 

3[ntujfce€pen 

I. Is not liable for goods Jeft at the inn 
by a ftraqger. Lane v. CotUn 104 

Jnrttrancc. 

I. When infurance is interell or no in- 
terell, the plaintiff has no occaiion to 
prove his xnterelt, for the defendant 
cannot controvert that. Depaba r. 
Ludlow 360 

3ofnt Cenant0. Vide Cenants <a 
Common* 

1. A Judge is not anfwerable for any 
a£l he may do as Judge. Groenvelt 
V. Burweil 79 

2. A fine impofed by a Judge of a 
Court is not traverfable as an amer<* 
ciament is. Ibid. S I 

31tti»sment0. 

I. The judgement which is given npon 
a Peiit Cafe, being awarded inftead of 
a Grand Cape, will be fet afide as ir- 
regular. Harding v. Harding I48 

2« Judgment (hall not be arrefted after 
a verdi^ where intire damages are 
given, though part of the time was 
to come at the time of trial. Taldcn 
V.Hubburb 23 1 

3. Judgment had been entered in cafe» 
and on difcovery that it had been iU 
legally obtained, it was vacated. 
Phillips V. FwoUr 527 
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B» A Jury is not finable for giving a ver- 
di£l asainft evidence. Groatvdt v. 
BurxeU P^g^ Si 

X. If the jury is difcharged at the 
aflizes for a view« there is no need 
of a Fenire Facias de novo, Amu. 

3[. A verdiA wat fee afide where the 

jury call lots how they (hoold give it. 

FhiUipsy. Fvyaikr 525 

4. Which condud was a great mifde* 

' Bieanour in the juiy. Ihid. in note z. 

$, A verdidl was holden void, becanie 
the jary examined the witne^es apart. 
Ihid. ibid, 

6. It ihall be left to a jury to determine, 
merely horn circumltances without 
any pofitive proof, whether the wit- 

nefles to a will being all dead fet 

cheir names in 'the prefence of the 

. teHator. Hands y, James 531 

7. Where a new trial ihall be granted 
for a mifbehaviour in one of the jury. 
ifjnm V. Bangor 601 



3ttft{ce0ofttie^ace. 

1. Ought to make reftitution immedi- 
Ately upon a conviction of a forcible 
entry. King v. Harris 61 

2. An order of juftices to remove a man 
and his family is ill on account of 
uncertainty. King v. — ^ 86 

3. A Certiorari lies to remove an order 
of jttftices of the peace upon a private 
ASL of Parliament. King v. 

ibid. 

!• 'TT^HE King in right of his prae- 
X rogative may revoke his pre* 
ientation. Fitxherberty, Ree^jes 176 
2.^ In 3uare Impedit if the plaintiiF be 
outlawed pending the writ, that out- 
lawry gives the King the title. Ibid. 

17S 



3. But on reveriing the outlawry th« 
plaintiff (hall have execution of his. 
judgment, and the King's incmn- 
bent ihall be removed. /?/</. in note 

Page 179 

4. When kn Ad of Parliament gives a 
forfeiture generally, the law deter- 
mines that the King ihall have it. 
Thomhy v. Fleetwood 211 

5. If the King's debtor dies, he may 
purfue his remedy againfl his execu- 
tor at. any time. jti. Gen. v. fHnte 

433 

6. In what inilances the King has a re- 
medy againft executors, which is de- 
nied to common perfons. Ibid, 437 

7. An executor cannot wage his law 
againft the Crown. Ibid, ibid, 

8. If one joint-tenant be indebted to 
the King, bat a moiety ihall be ex- 
tended ; and if he die before any ex- 
tent, no extent ihall be made on the 
land in the hands of the forvivor* 
King V. Manning 619 

9. The King, who is Perjina Sacra^ 
being capable of tithes in pernancy, 
is capable of prefcribing to be dif- 
charged from the payment of them. 
JVallis V. Pain 654 

10. The King's patentee, being a lay 
perfon, cannot fo prefcribe. Ibid. 6j6 

11. An extent ihall go for the King's 
money againft any one who imbezils 
it, but not where money due to the 
King is paid, and his fecurity can- 
celled before a bond given by a de- 
puty to his principal for ballance in 
his hands. King v. Clark 38S 

iteaCe0. Vide |»otoet8. 



1. TT THERE an executor delivers a 

Vy^ legacy upon condition the 
condition is void. Dighton v. T^tf/tm 

196 

2. A diveriity is taken between a be- 
queft which is to take effefl at a fu- 
ture timei and where the payment is 

to 
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to be friadc at a future time. Hut- 
thins V. Fey in note 2 Page 722 

j. In cafe an hufband dies before a le- 
gacy becomes payable to his wife, it 
IS in the nature of a Cho/e in A^ion, 
which will furvive to the wife. Bro- 
t&erow V. Hooi/ .725 

4,. A condition precedent, 'Ciiz, iharri- 
age with the confent of the mother 
or others, annexed to a portion or 
legacy, is not to be difpenfed with 
in a Court of Equity, though in the 
cafe of daughter's fortunes. Harvy 
V. Afton 726 

5. Where a legacy is given in confider- 
ation that a daughter fhould never 
marry, th'6 condition is void. IbU, 

6. Where a legacy is given on confider- 
ation that the legatee (hould not 
marry without confent, and there is 
i)o devife over, the condition is void. 

^ Ui'a, ibid. 

7. Otherwife where there is a devife 
over ; and the reafon for it. Ibid, 730 

2. The Ecclefiaftical Court makes no 
difference whether there is a devife 
over or not, but in both cafes holds 
the ccndition void. Ibid, iBid. 



fkttzx a^ifltUc. 

i. A decree fer^ed on a Peer need^ no 
Letter Miffive. Macktnx.it v. Pd^ii 

675 

%CoxcA aitB Cotrc^ant. 

i . The cattle of a ftranger Levant and 
Couchant thereon are ifTues of the 
land, and as Tfich may be fold under 
a Levari fan as, Bf-utcn v. Co.e 52 

*et»ri Jracfajar. Vide €ftctxtion. 



%,tWticai 1Dcgree0. 

I, A marriage with an ilJeptimati re- 
lation within the Lrviiicai degrees is 
illegal. Haines v. Jejferys 2 



Vol. IL 



2. A marriage with the wife*s filler's 

daughter was ho! den to be within the 

Lei/itical degrees. Etltrton v. GaftreU 

f'agellZ 

Hfmttatxonier. 

1. A conditional promife will avoid the 
ilatijte of li/nitations. He^lin v. 
Haftings 54. 

2. An acknowledgement of a debt afttr 
the commencement of the adion takes 
it out of the ilatute. Ibid^ in note 

s« 

3. The f!atnte does not deftfoy the debt, 
!t only takes away the remedy. -Ihid^ 
in note ibid, 

4. A limitation which pades nothing 
may explain the intention of the tef-* 
tator refpefting other claufes. J^oi- 
iin^ham v. Jennings 8^ 

5. The entry of Ct^Jtui que trufi is fuffi- 
cient to avoid the ftatute. Qret v. 
Rolls in note 1 14 

6. S3<xre If the flatnte of nmitadons 
extends to fdiis in the Admiralty 
Court for feamen's wages? E*wer\. 

. 7©»« f 137 

7. The ftatutc of liiJiitations extends not 
to a trtft. Skirme v. Meyrick 7O9 

8. The itatfiteo'f limitations is as well a 
bar in equity as at law. IBid. 710 

9. This flat, extends ndt to accounts 
cUrren^. Ibid, ibid, 

to. Where an cxecutort 'adminiftrator; 
or trullce for an infant, neglefts to 
fue wit'hin fix years, the llacute ihall 
tjind cbc infant. /<^/V. in note -jii 



I. If a man approaches as near as hd 
can to the lands, this amounts to a 
liVcry. Juftin v. 0/horn 246 



£onDon. 

. A fuit In the arches ag.iinfl any in 
the dioct'fe of London is good. i^ju£re% 
Pelltng V. }Vhtj:cn 202 

2. )^y 
Bb 
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2. By the cadom of LoinioM every citi- 
zen apon an antient foundation may 

• build hif hottfe as high as he pleafes. 
Jhoh. . Page i-Jl 

3^ By the cudom of London a daughter 
lofes her orphanage (hare of her fa- 
ther's perfonal eftace, if (he marries 
without his confent ; unleis he be re- 
conciled to it before his death. Uarvy 
y.Aflon 749 

I. T^XOES not lie to the Spiri- 

JL/ tual Court after admin iftration 

granted. Blackhorougb v. Davis 96 



iS^antase. 

1. A marriage with an iltegUlmatt re- 
lation wiihin the Lrcitical degrees is 
illegal, Haims v. Jejfrtys 2 

2. Marriage excinguilhes all contracts 
for debts due /;; futuro, in praffftfi, 
or upon a contingency which may 
become- due during the coverture; 
ttheiwiie where the debt cannot be- 
come due during the coverture. Gage 
V. J^Jou 68 

3. A marriage with the wife's filler's 
daiightep was holdcn to be within 
the itfv/V/W degrees; fo a prohibition 

. was denied to the Spiritual Courts 
where a lib^l for that purpofe was 
exhibited. ElUrtonw Gajbdl 318 

4. Mirriagc articles fliall be carried 
flridly into execution. h\ji v. Eri- 

X, A perfon is chargeable to the militia 
Jcvy, though it wa^ not cxercifed. 
4thcly. 158 

;999l>ui9. Vide Citbcfi. 



539o?tga3€. 

I. ^. conveys l;.nds to B. and his heirs 
by leaie and xcleafe, and by a de- 



feazance bearing date with the releafe 
agrees that if he pays looo/. bor- 
rowed of B, within a year, that B, 
Should rc-convey to him ; but if he 
failed to pay the money within the 
year, then B. fliould mortgage or 
abfolutely fell the fame lands fixe 
from redemption. The money not 
being paid at the time, i?. agreed to 
convey the eft ate to C. and in the 
agreement and conveyances an excep- 
tion was made, and the defeasance 
was mentioned, and a qoeftidn ari- 
. fing whether C. had an abiblute 
eftate, the Court determined that he 
had purchafed an eftate fubjed to a 
redemption by A, Crtft v. Porj^^el 

Pagi 603 

2. A mortgage by a Popifli heir may 
be redeemed hy the next Proteftant 
kin. Jones v, Mat'tiith 661 

3. One who claims under a voluntary 
conveyance may redeem a mortgage. 
Ibid, 669 

4. A mortgagee fhall not be allowed co 
prefcnt to a living* which becomes 
vacant, becaufe nothing can be taken 
for it, but iliaJl be looked upon as ^ 
trwftee for the mortgagor or his gran- 

• tee, and ihall prefent fuch perfon as 
they (hall name. Gaily v. Selby 343 

5. A mortgagee may redeem his morc- 
gjige, even though he has cove- 

. nanted, or taken an oath not to re* 
deem. £. Ind. Comfawy v. Atkyns 

349 

J^tigatton. 

I. TN an information upon the Hatute 
X 1 2 Car. z. f. 18. it was determki- 
ed that a iliip which was manned by 
mariners refident for fome years in 
RfiJ^ay but who were not natives of 
the country, was exempt from the 
penalties of the act. SiOt v. Sc/jowrtK 

677 

jScgroe. 

I. ^iifre^ Wh^ih^r trover lies for a 
Ntgroc. Pic hiring v, Af}U&y 355 
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BM i9^ofec[tii. 

I. May be granted upon an iridiflment 

' again ft a furgeon for refuting to be a 

conftable. King \^ Pond Pdgi ^^ti 



^otuClaini 

i. Where the right of entry (hall be 
tolled by defcent and DOtK-daim. 
Makt piece v, FUtcber >^ 457 

i^ Plaintiff ought to pay the cods of one 
non-fuit only. Where a latitat was 
awarded againft four defendants, 
though they appeared fcverally by 
different atroruies, where the non-' 
fuit was for no c declaring againil 
them in two Cerrts. Amn. 74 

i. Where I he plaintiff hath' been iron- 
fuitcd for a ^tit^ in the- declaration, 
t:»c defendant (hall be admitted to 
common bail in a new aflion broi^ht. 
Slvari, Almdnlior ^. Davilaih 94 



l^otfce. 

ir Notice of executing a writ of in- 
quiry ought to afcertain time and 
place where it is to be executed. Li 
Marque v. Nhvmdn 55 1 

i. Notice of refufal ought in all cajes to 
be given to the patron. King V. He- 
rtf6rd (Billfop of) in note 360 



tr. An aftioh Heth not for a general 
nufance, where a particular damage 
to the plaintiff is itot laid, ive/cn v, 

j2. The reafon is to avoid a multiplicity 
<of filits, and beciiUfe ihe King b cn- 
truked with til's fcmcdy. JifiJ. 59 



i. A Security by a deputy to account 
jtx, ^or half the profits of an office 
to the principal, and to retain theother 
half to himfelf is not a fale withia 
the flat. J W 6 Edw. 6. r. |6. C«/- 
lifordv, Cardontll Page I 

2. The ftat. 5 W 6 Edzu. 6. c. 16. le- 
fpefting the fale of offices extends not 
10 Jamaica or to the Colonies. C«/- 
Ji/<^d V. Cardonell in note i 



4>utIatori?V 

1. When pleaded in abatement, mafll 
be pleaded fub pede JigHU* Moore v» 

— . ' . 3«>7 

2. Otherwife when pleaded in bar, or 

if the outlawry is iot the fame Conrt; 
Ibid, in note iiidi 



r. A Recovery fuffercd by i per(bit 
IX bred a Papift; and inftruded 
iti a (eminary or college of Jefuits 
beyond fea in the Popilb religion was 
holden good, notwiihftanding the 
flatutes I Jac^ I. c. 4*. / 6. 3 Jae. f. 
t. .5, and J Car* l. c. i* Tborniy v. 
FUetvsood 207 

i. A Papift may devife his eftate to be 
fold in order to pay money which he 
6wes to other Papills, nbtwithftand* 
ing thfe ftat. M y 12 Win. 3. r. 4^ 
Matlcm V. Binglot • ^^70 

J. A mortgage by a Popifh heir may 
be redeemed by the next ProtefUnt 
kin. Jonts v. Meredith 66i 



1. If A. B, and C. are partners/ ati J 
judgment and execution is fucd againil 
A.; only his Ihare of the goods can be 
fold. Kin^ V. Mn fining 619 

2. Where a Scire Fd.ias iffued againit 
B. after the feizura of all the part- 
ner fhip goods uf db a judgident and 

fi b a. exe- 
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exccatlon again ft J, and the fherifF 
returned Nulla Bona^ it was hotden a 
falfe return. Ibid, Page 61^ 



Cotton. 

1. If a Patron dies after his church be- 
comes void, and. before he hath pre- 
fen ted > the avoidance is a chattel and 
goes to his executor, Fuzherbert v. 
Retim 176 

2. A patrOQ may 'vary but cannot re- 
voke his prefcntation, IhiJ. ibid, 

3. Notice of refufal ought in all cafes 
to be given to the patron. King v. He- 
reford (Bifliop of) in note 360 



^armetit. 

1. If a fcrvant, who is fent to receive 
money, accepts a goldfmith's note 
in Head of it, fuch acceptance does not 
bind the mafler. U^ard v. Ei>ans 

138 

2. Paper is no payment where there 
was an original and precedent debt, 
for It is intended to be taken upon 
this condition ^v/z.^ that the money 
be paid in a convenient time. Ibid 
in note ibid. 

1. An information for Perjury fhall not 
hrt fupplied by an Innuendo. King v. 
<:^ripe 43 

2. If Si m^n gives evidence to the cre- 
dit of a^witncfs, though this be not 
theiiTue, yet it is perjury. Ibid, in 
note ibid, 

|!McAt>Ina;6» 

1. la many ca/cs a defendant lias it in 
his cledion to plead a matter fpcci- 
ally,, orgive it in evitlence upon' the 
general iiluc. Hu/Jiy v. farcb 4 

2. in an adion r.i;ainli a llranoer the 
plaintiff need ma f^uw title in him- 
fclf. Stroud V. hirt 7 



3. Title muft be {hewn where the ac- 
tion is brought againft an owner of 
the foil. Ibid, Page 7 

4. Where a defendant in his plea has 
confefTed the adion, the judgment 
fhall be upon his confeffion, and not 
upon his bad plea. Jones v. Boding- 
bam 11 

5. And the plaintiff (hall have judge- 
ment, even though a verdid is found 
for the defendant. Ibid, in note 8 

6. Concord is not well pleaded with- 
out fati&fa6lior>. Ibid, 10 

7. Payment without acquittance is not 
a good plea to debt on bill. Ibid, 

Hid, 

8. Such a plea is good after verdid, 
though bad on demurrer. Ibid, in 
note ibid, 

9. Entry without expulfion b a void 
plea in bar of rent. Ibid, 11 

10. Where an adion lies at common 
law the words contra formam flaiuti 
fhaJl be rejected as furplufage. Ben- 
nttt V. Tbalbois 26 

1 1 . A termor for years cannot declare up- 
on a ^ueefate. Darn v. Gajbferd 44 

12. If a man has matter of bar to plead, 
and (lips his opportunity of pleading 
it, he iofei the benefit of it for ever. 
Rod V. Lay ton in note 8S 

13. If a man covenants to do (everal 
things, and his declaration contains 
a general averment of performance, 
this is aided by the appearance and 
plcii of the defendant. Tborpe v. 
^borte 99 

14. An inllrumcnt of compofition uitji 
creditors need not be pleaded with a 
trofrt in curiam, Ftltham v. Cud- 
nxiwth 113 

15. Where a pcrfon agrees to do a 
thing, he mult ihcw that he has done 
all in his power to perLrm it. Las- 
ca/hire v. KeUingwortb 117 

J 6. Ccpit in alio loco is to be confidercd 
as a plea in bar, and not in abate- 
ment. !Smitij \\ IFalgrceve in note 

\%z 

17. In an at9iion for a double return it 

is fuiiicic-nL \<ii the plaintiff to alledge 

that he was Guiy e.ccted^ he need not 

(lace 



I 
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Aate any thing to (hew that his eledlion 
was regular. Hale v. Owen Page 133 
S8. U the ilatute of limitations extends 
to fuits in the Admiralty Court for 
Teamen's wages, a plea that it appears 
by the libel that the caufe of aflion 
did not accrue within fix years is bad. 
The defendant fliould Hate imme- 
diately that the caufe of a^ion did 
not accrue within fix years. Evser v. 
Jones ^ ' 137 

19. In an aflion upon a joint obligation 
it mud appear that all execuied it, 
or ocherwife it will be bad. Fitz- 
gerald V. Cragg 139 

20. In a releafe pleaded, no place was 
alledged, and held a material omiffion 
on a general demurrer. Barker v. 
Palmer I4I 

31. Where a fubmifllon is pleaded, and 
no place is (hewn, it is bad. Ibid, 

ibid. 

zz. If a plea be to an afllon brought 
by one as adminillrator, that A» made 
an executor^ the defendant ought to 
traverfe that A. died intedate. Lan- 
don V. Bcjfingham 156 

23. A plea of the performance of a will 
generally is bad. Harwy v. Richard- 
/on 161 

24* In an action again H a bankrupt for 
a debt due before he became a bank- 
rupt, he may plead that the caufe of 
a£tion accrued before his bank- 
ruptcy ; but he mull plead it Vigore 
Staiuti. I'jfofj V. -■■ ■ 205 

25. If an executor pleads bonds and 
judgn^ent^, and no affets ultra the 
judgments, and the plaintiff replies 
that the bonds were fraudulent, and 
it is found againfl him, he cannot 
have judgment, though the aiTets arc 
found to be ulira the judgments 
pleaded. Chambers v. Shatu zo6 

26. There mud be a particular act 
(hewn by which the plaintiff is inter- 
rupted, otherwife the breach of a con- 
dition for quiet enjoyment is not well 
a(rigned. jdnon. zzS 

27. When a perfon is charged as bailiff 
he cannot plead that at another time 
he wa« charged as receiver. IFalker 
v. Holyday in note 2 272 



28- In an adion founded on an injury, 
every thing which fhews that the de- 
fend ant did what he lawfully might 
do, may be given in evidence upon 
not guilty pleaded, Jnon. ,Pagezj^ 

29. In an adiion for an efcape, the de- 
fendant pleads that the prifoner ef^ 
caped and returned before the adion 
brought, without his knowledge, and 
was in execution for the damages oa 
the faid judgment ; and it was hold- 
en well, being tantamount to a re- 
taking on a frefh purfuit. Chambers 
V. GambicT 554 

3q. In j unifying under the procefs of 
an Inferior Court, it is neceffary to 
ihew that the precept levied was with- 
in the jurifdidlion of the Court. Mo- 
ra^fia v. Slojter 574 

31. Where interefl is in land, or claim- 
ed out of it, the plaintiff cannot re- 
ply de injuria fud propria^ but ought 
to traverfe the right. Cockenl v. 
Armftrong 582 

32. The fheriff may jnftify by grant of 
a replevin, without (hewing the pro- 
perty of the goods to be in the plain- 
tiff in replevin. Milks v. DavieM 

590 

33. Upon non eft fa^um pleaded to a 
bail-bond, the defendant admits all 
other matters againd him, and de- 
pends upon thac for his defence. 
Bifl»p v. Brooks 303 

34. An argumentative plea is not good. 
H "all V . FuhvooJ 330 

35. But (hall be aided by verdidl or oa 
a general demurrer* Ibid, in note 

36. A pl«a of the (lat. 13 EUx. c 20. 
for non-re(idcnce was allowed to be 
good when pleaded to a bill brought 
by a IcfTee for tithes. Bokeuham v. 
Beni field 392 



)3oo^> lSate0; 

I. Whether Chambers in an Inn of 
Chancery are within the words or in- 
tent ot the ilat. 43 Elix,. c, z^ ratably 
to the poor. Mrxon v. H^r/enail c 
Bb 3 
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Is not liable for Exchequer bills loft 
.«•. the negligence of the receiver out 
<it a letter delivered at the poft. office. 
Lu':e V. Catttm Page lOO 

;s. is not liable for any default but his 
own. Ibid, in note ibid. 

3. Before the flat. 12 Car. 2. r. 3;- 
was lial^Ie f6T any mifcarriagc*. Ibid, 

102 

4. Is liable for any fault of his own. 
Ibid, ibid, 

c. I3 not like a common carrier. Ibid, 
in note loj 

l^otatoeiflL 

1. Are in their nature a fmall tithe, and 
the fowing them in great quantities 
Vi\\\ make no aheratioyi. H^alUs v. 
Fain in note 639 



%, To make leafcs when well purfucd. 

Winter v. Loveday 36 

%, A leafe in revcrfion is that which has 
* its commencement at a future day. 

Ibid. 38 

3. General power to make leafcs how 
to be conftraed. Ibid, ibid, 

4. Under a power to make leafcs in 
" pofieffion or rcverficn, a man may 

make either, but not both. Ibid, 39 
c. If a man has a power referved to 
him of making leafes of two things, 
and a qualification is annexed to (he 
power, which cannot c:acnd to one 
of ihefe things, he may make a leafe 
of that thing, without regarding the 
qualification. Ibid, 41 

6. Kvrry power (hall be taken with 
"^ fuwi. a reliridion that the cllatc fhall 

not be dellroyed by it. Ib:d, J^z 

7. Whether a leafe for years by tenant 
' ior life, in purfuance of a particular 

pov- r, fnali be good againll him who 
claims in remainder. BajLy v,' li^ar- 
burion ' 4>4 



8. A power given to a fingle womao^ 
may if fhe marry, be executed by 
her hufband and her. Ibid, Page^g6 

9. A leafe by tenant in tail is not goqa 
againil him in reverfion or remainder. 
Ibid, 497 

10. Where a power is annexed to the, 
eftate of one in po/Teilion to make 
leafes, without faying in reverfioQ, 
he can make a leafe in po/Teflion only» 
and not a leafe in reverfion to com- 
mence in future* Coventry ▼. Gruen- 

fry , 3»J 

n. So if the power be lo make leafcs 
for one, two or three lives, he can- 
not make a leafe for a life not in ejfe. 
Ibid, ibid^ 

12. So where a man has power to make 
a leafe purfuant to a power, he fhall 
not make a fccond leafe to commence 
purfuant to his power. Ibid, ibid. 

13. A leafe to commence from the deatfi 
of a prior lefTee for life will be good. 
Ibid. .3*7 



1. It is fuilicient to infert in the copy 
of the ilTue, by way of replication to 
a plea Vul tie! recordy quod hAhetur taU 
recordum, though not under a Counfel's 
hand. Nfn^berry v. Strcidzaick 533 

2. Render of a prifoner by his bail is 
pot compleat till the fees are paid. 
Huxley V. Oendon 554 

3. A xnotion to plead double v^as de- 
nied, after a judgmtnt which ha4 
been regularly obtained was fet afide 
on payment of cofls. Leaver v. H^f- 
cher 561 

4. Where a plea of jnftification was ab- 
fdluiely neccfihry to try the merits, 
and the plaintiff had not been delayed 
of a trial, the Court have admitted 
the defciidant to make fuch defence, 
though the judgment fet afide was 
regular. Ibid, in note ibid, 

5. An admini lira tor was permitted, 
after a regular judgment was fet afide 
upon payment of cells, to plead //^/ 
admirJjiravit generally, which was 

looked 
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looked upon as the general i/Tue. 
16id. in note Pag9 561 

6. The coonty being in the margia wi]I 
fupply the wane of it in the declara- 
tion. SbtUcy V. MYtght 562 

7. The iheriff'a deputy is to be entered 
on record. Bury v. Rahutin 566 

8. A decree fervcd on a Peer needs no 
letter miiSve. Mackenxii v. Fwsis 

9. In covenant, the plaintifF by his re- 
plication afli^ns feveral breaches, to 
which the defendant does not rejoin ; 
though the plaintiff cannot waive the 
breaches, (being entered on the roll) 
yet he may take judgment for want 
of the rejoinder, Walktr v, Pritftly 

376 

^lercrfption. 

1. No one can maintain an a6lion for 
nonfeafance of a thing, contrary to 
common right without alledging a 
prefcription. f^agftaffv. Rider 341 

2. When a prefcription for a feat in a 
church is found by the verdid» the 
repairing, which is only a circum- 
ftance requisite to fupport the pre- 
fcription, is of oeceitity included. 
Stedman v. Hay 366 

l^^cfeittation. Vide fSatron. Auare 
Umpciiic. 



I. How far privilege of Parliament 
after diiiblution Ihal] be extended. 
PiV/'j Cafe 4.44 

1. A Procefs to take the body, in the 
firfl inltance, if found, if not, to 
attach him by his goods, u a void 
procefs, and cuftom will not make it 
good. 'Noxon V. LiUy 537 

2. An attachment returnable before the 
full term, if after the F.fibin day, 
which is ftridly the firft day of the 
term, was holden good. King v. 
HAirh 547 



3. Procefs to be ufed when a Peer is 
defendant. Mackenzie v. Pow/j in 
note I. Page 675 

1. Whether it fhall be granted to the 
Spiritual Court in a fuit for fees 
there. Suare. John/on r. Lee 1 8 

2. Shall not go where fcandalous words 
are fpoken of the funAion of a fph*i- 
tual peribn. jinon. 2 J 

3. Shall go to the Admiralty in a fui( 
for the wages of a maiier of a (hip. 
Day V. Snelgr&ife 74 

4. Where a fuggeftion for a prohibition 
is not proved in fix months, the part/ 
(hall have a confultation without de« 
lay. jfnon, 147 

5. Words which do not diredlly charge 
the party with being a whore, are 
not fnch whereon the jurifdiAion of 
the Spiritual Court ought to be dif- 
al I owed • StenarJ v. Jlleu 235 

6. If a caufe in an Inferior Court be 
alledged infra jurifdlSmi^ cur^^ though 
it be out of the jurifdidion, if the 
defendant does not plead to the ju- 
rifdidion, he (liall not afterwafds 
have a prohibition. Marriott v. 
Shav) .27 S 

7* Prohibition ihall be granted to the 
Spirituaf Court where a libel is for 
words fpoken of a clergyman, which 
are adlionable at common law^ Hall 
Ym Downes 309 

8. In what cafes of defamation prohi- 
bitions are not granted to the Spiri* 
tual Court. Ibid, in note 2 311 

9. A marriage with the wife's filler's 
daughter was holden to be within 
the Leviiical degrees ; fe a prohibition 
was denied to the Spiritual Courr, 
where a libel for that purpofe was 
exhibited. EUerton v. Gaftrell 3 1 8 

10. Upon a writ of enquiry executed 
after judgment by default in prohibi- 
tion, plaintiff (hall have coils. Bet- 
tifon v. Savage 335 

fdiotnfffo^? iDotr0. Vide 1Btll0 of 
Bb 4 
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• A man has a propety in animals 
which are Feri^ Natun^ found on his 
lands Ratione Loci, Sutton V. Moody 

iSimt^ jlmpcBft. 

. XT THERE the patron had prc- 
VV Tented one incumbent, and 
the Univerfuy prefented another after, 
tl>e Bifliop has his election to take 
one prefentee'or the other; and if 
^he Bilhop admits and infHtntes the 
prefentee of the Univerfity, the pa- 
pon cannot maintain a ^an Impedit^ 
becaufe there was no diilurbance. 
Fitxherhirt v. Reeves 1^9 

. But if the Bifl)op had inllitated the 
prefentee of the patron, ^^rr^inth&t 
cafe, whether a ^uare Impedit would 
have been maintainable. Uid. ibid, 

• In ^are Impedit if the plaintiff' be 
OQtlaw#d pending the writ, that out* 
lawfy gives the King the title. Ibid. 

178 

,. But oii.r^ytrdng the outlawry, the 

plaintiff' ihall have execution of his 

judgment, and the King's incum* 

bent (hall be removed. Ibid, in note 

179 
. In Sji^re Impedit the Bifhop pleaded 
that he claimed nothing but as Ordi- 
nary, and it was holden bad, for 
want of alledging notice of the re- 
fufal, though in a cafe where the 
Crown presented. King v. Hertfmd 
(Bi(hopof) 358 



1. A Termor for years canijot declare 
upon a ^e Ejiate. Durn v. Goffjford 

£tut Cam 3({iot|0. 

I. In an action i^/< Tam on a ftatute, it 
is fuTicient to fay that a pciTon is no: 
quiiilificd, wiwhoat ihewing chat he 



had not 100/. a ytar> or ^ny otb^ 
effate which makes a qualification. 
It is otherwife in a convidion. B^iut 
y. Heeds Page fz^ 



ISeceitlCf. VideSaUtff. 



I. ^TT^PE word tenement ^ mentioned 

Jl in the flat. 9 ^ 10 iViU. 3* 

for the workhoufe corporation of Cp/- 

cbifter^ extends to a Rcdiofy. BmM 

Y.BuU 265 

I. h future yight of entry will not fop- 
port a contingent remainder ; a prt" 
fimt right will. Tbompjon v. Le^cb 

46 

3. If the tenant for life enters for breach 
of the condition before the contin- 
gency bappens, the contingent ire- 
inainder may veft. Ibid, 46 

3. A remainder limited to take effcd 
if and when former' limitations ceaie 
|s not contingent but veffed. Badge 
V. Floyd tt 

4. Where a tenant in tail covenants 
to (land feifed to the ufe of him^lf 
for life, remainder to another, the 
remainder is void. Macbell v. Clerk 

121 

5. There cannot be a remainder unlefs 
a particular eltate is created at the 
fame time upon which it'is expedant. 
Right V. Hammcnd 232 

6. '1 he dehnicion of a remainder. Uid. 
in note 234 

iSemobal. 

1. An order of Removal not appealed 
from i& concluiive to all the world. 
King V. Chat bury 7 1 

2, An order of Jullices for the removal 
of a man and his family, is ill on ac* 
count cf uncertainty. King v. — 

85 

3. An 
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^. An order of removal was holden ill 
becaufe the pauper was therrby fent 
to the mailer, and not to the pariih 
where fettled. Ki$t^ v. Gravtjend 

iSent* 

1. A debt due for rent upon a leafe 
(whether parol or by indenture) and 
a debt upon bond are equal in de- 
gree. Oage V. A^on 67 

2. A leiTee^ who covenants to pay rent» 
and to repair with cxprcfs exception 
of cafualties by fire, is liable upon 
the covenant for rent, although the 
premifTes are burnt down, and not 
rebuilt by the leflbr. Cbeflerfieldv. 
ficlton in note 3 ^33 



IRepteWn. 

|. An avowant /may abate his own 
avowry for pare of the rent diftrained 
for biforif but not i^tir judgment, 
Richards v. Comeford 42 

X, PlaintiiF in replevin fhall not pay 
cofis when the writ abates* Smith v. 
Wdgravi 122 

3. A defendant in replevin may plead 
property either in bar or in abate- 
ment. Lweday v. Mitchell 247 

4. The Iheriffmay juftify by grant of a 
replevin, without Ihtwing the pro- 
perty of the goods to be in the plain- 
tiff in replevin. MUhs v. Dalits 

590 

5. Of the different defcriptions of 
pledges in replevin, and the effects 
of their omi^ion. Ibid, in note x. 

593 
6: The provifions made by the flat. 
11 Geo, 2, c, ig, /, 2Z, for defen- 
dants in replevin. Ncwland v« Collins 
in note 302 

]Se{|;tfentatton. 

1. There is no reprefcntation after bro- 
ther's and filler's children. Pett v. 
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IReftftfttfon. 

I. Ought to be made immediately npon 
a conviction of a forcible entry. King 
v. Harris Page 61 

Slebocarton. 

1. The fame circumllances ought to be 
proved to be performed to make « 
good revocation in equity as at law» 
unlefs prevented by the party in- 
tercfted. Pigg9tt v. Ptnnce :25a 

2. A will fuificient to pafs a perfonal 
eftate will not amount to a good re- 
vocation of a former will, whereby 
the real eftate is devifed according t» 
the jftatute of fraads. Limbtry t. 
Mafim • ' 451 

IBobbctp. 

X. On a fpecial vcrdift in an indidlment 
for a Robbery on the Highway, the 
words then aitd there immcdiatvly do 
not fufiiciently afcertain the time to 
find the prifoners guilty. King v« 
Fxances 47(8 

Zt A taking in the prefence, is a takings 
from the perfon. Ibid. 479 

3 . If a taking be 'uiolenter et contra x/o- 
luntatem, though the perfon be not 
put in aAual fear, it is robbery. 
Ibid, in note ibU^ 



il)canD3lttm ^S^^gnamm. 

1. T) ERRS of Scotland after the 
X union fhall be intitled to this 

a^ion. FalklaKdy, Phipps 439 

2. So a. Baron of the Exchequer is in- 
titled to this adlion though the ftatutc 
only mentions Jujlices of the one Btnch 
or the other. Ibid, in note 440 



fbtxxt jFacias. 

I. Is no more than a writ of execution. 
Aiion^ 32 

2. If 
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!. If a Scire Facias is broaght opon a 
recognifance and execution is award- 
ed, there may be another Sci. Fa, 
spoB the fame recognifance. Ihid, 

Page 32 

|. A Set. Fa, was broaght by Baron 
and Feme upon a judgment reco- 
Tered by the Feme while fole, and 
after execution awarded the huiband 
dies i a right is attached in the wife. 
3iii. 3 1 

y. Fifteen days between the tefte and 
return of two Scire Facias*s inclufive 
is fuiHcient. Goodwin v. Btarkank 

;. A Scire Facias is a judicial writ 
founded upon the judgment, which 
it ought to purfue. BoJmyn v. Child 

187 

). A Sci. Fa. for the execution of a ^v^ 
fur grant and render by him in re- . 
mainder after an eilate for life or in 
tail, mujl iay that the tenant for life 
jor tenant in tail is dead without iifue. 
Ibid. 1 88 

r. A nan cannot plead to a Scire Facias 
matter which avoids or abates the 
writ. Phillips v. Frxler 525 

L Where a Scire Facias iifued againll 
B. after the feizure of ail the part- 
iier(hi]> goods upon a judgment and 
execution agdnlt A. and the iherifF 
returned "NuUa hma^ it was holden a 
falie return. King\, Mattsung 619 



Acociand. 

, Peers of Scotland after the Union are 
intitled to an adtion of Scandalum 
Maguatum* Falkland v. Phipfs 439 

. A Scotch Peer £nce the Union is 
equally entitled to privilege from 

*arrcft with any Engltjb Peer. lind. 
In note 440 



i&cian. 



I . Seifin of lands imports the poiTcflion 
ef them. Bedtnym v. Child 187 



j^tteftration. 

I . Whether a defendant after a decree 
again ft him (hall, before execntioa 

^ fued, by alienation prevent the plain- 
tiff from taking his lands upon a Se- 
questration. Cooi V. CooA Page 712 



dfctant. 

1. Where a fervant executes a lawful 

command of his mailer in an unlaw- 
ful nianner, he is anfwerable for the 
mifdemeanour, and not the mafter. 
Naijh V. Ea^ India Cempaitf 469 

2. Ss^'€. Would not the mailer be 
liable to aii d^ion for damages, at 
the fame time that the fervant is 
puniOiable by a criminal profecution ? 
Ihid. in note t^/V. 

3. Where money is paid to a fervant, 
and he mtfapplies it, the party has 
his remedy againfl the mailer or fer- 
vant at his eledion. At. Gem. v. 
Perry 486 

!• Shall not take advantage of his own 
irregularity to excufe himfelf ia an 
adlion. Hale \. Owen J32 

2. May have an action of debt for his 
iets on the ilat. 28 EUz. c. 4. jftt. 
Gen. V. IVhite 435 

3. The iheriff 's deputy is to be entered 
on record. Bury v. Rahain 566 

4. Where a Scire Facias ifiued againll 
B. after the feizure of all the part- 
nerfliip goods upon a judgment and 
execution again ft A. and the fherijF 
returned Nulla Bmo^ it was holcien a 
faife return. King \. Manning 619 



I. The puniihment of it by the com* 
mon and by the Canon Law. Thomt- 
by V. Fleetwood in note 2 1 4 

2. if 
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^. If Simopy be pardoned, the offender 
is not thereby reftored to his living.. 
Ihidp P^g€ 229 

dmuBsiing. 

;• In fmuggling goods all pr^nt and 
aiding are principals, and equally 
liable to the whole penalty, ffing v. 
Manning 6 1 6 



j^l^Mtttal Court. 

1 . Where articles in the Spiritual Court 
are declared null, parties may ob- 
jedt below again ^ originally. Rufl}- 
VDcrth V. Mafm 448 

2. The reafon why cufloms are not 
triable in. the Spiritual Court. Hodg- 

f<m. V. jpkinfon in note 1 603 



dtatiit;e0. 

|[. A perfon difabled by a ftatute can- 
not be enabled by the King. CuUi- 
ford V. Cardonell in Note 2 

2. A late a6k is within the equity of an 
. a£t made previoufly. L^me v. Cotton 

106 

3. Where an A6k of Parliament gives a 
forfeiture generally, the law deter- 
mines that the King fliall have it. 
Tix>rnfy V. fJeetu.J 21 1 

^. All chat is a n^ce flary confequence 
of a ilatute, is as (Irong as if it was 

' ^ in the flatute itfelf. jJlJ. 215 

r . Where a flatute repeals an aft of 
repeal, the former flatute is revived. 
Uid. 216 

6. Repeals by implication are to be 
ufed very tenderly becaufe they re- 
&eSt upon the law-makers. Jiid.. 

217 

^, When a Statute enafls any thing for 
the advantage of another, he will 
have a remedy given him by the 
fame Statute. ^//. Gen. v. JVhite 

435 
$• If in an Ad of Parliament there be 

*" a prohibitory claufe, and another 



which gives a penalty, an informa* 
tion lies on the prohibitory claufe* 
and the party may decline to proceed 
fqj the penalty. Ibid. -^^436 
9. When the Legiflature puts terms 
upon an offender, no Infjerior Court 
can hold any other terms to be an 
equivalent. Lord Duffus^s Cafe 44Q 
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i« Whether the furrender of a perfon 
non c^mfos mentis it abfolacely void* 
Thomp/on v. Luub 4$ 

2. A furrender of a copyhold to the 
deputy of a deputy Reward out of 
Court is good. Parker v. Keck 84 

3. Where there are joint fteward» and 
a furrender is taken by one of them 

it 13 good.. Ibid. ihid. 

4. A copyholder may make furrender in 
Court by Attorney. Ihid. 85 

J. The furrender of a copyhold is to 

^have the fame favourable oonlliudioni 

as a will. Fift?er v. fVtgg 91 
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Ceiiant0 hi Common^ 



1. A COPYHOLD cftart furtcndcr- 
jnL ed toftvchil, cqaally to 'be di- 
Tided, and to their refpeAive heirs, is 
not a joint eftate» but an eftate in com- 
mon. Ftjher v. ff^tgg Page %% 

2. No preciie words are rcquifite to 
make a tenancy in common. Ibid, 

ibid. 

3* Joint tenaats claim by one title, and 

tenants in common by ieverai titles. 

Ibid. . 91 

4. Where tenant in common declares 
againfl another as receiver^ it ooghtto 
be (hewb by whofe hands he receives, 
otherwife he ooght to be charged as 
bailiff. Walker Y. Hslyday 272 

5. Where there is a dcvUe to one and 
his heirs, and to another and his heirs 
in another part of the will, they are 
joint- tenants* Scrape v. Rhodes J44 

6. If oiie joint-tenant be indebted to the 
King, but a moiety (hall be extended; 
and if he die before any extent, no 
extent fliaU be made on the land in 
the hands of the furvivor. King v. 
Mamdng 6 i 9 



CetiDir^. 

1. Where a man is to pay money opoh 
an a£t being perib«med* and there is 
a tender of performing the adl, and a 
refttfal, it is equiyaleat tQ its having 
been done* Lamajkirt v. KelUngworth 

116 

a. When a tender is pleaded, a refufal 
ought alfo to be averred. Uid. 1 1 7 

3* And if the party is abient, it ought 
to be fliewn that notice was given to 
kim. Ibid, ibid, 

4* Tender rauft be alledged to be at the 
laft cOQveniedt time of the day. Ibid, 

ibid* 

5. A tender pleaded, and that the parry 
was not there to receive it, is good, 
without faying) i^<U' any one elfe for 
him. Ib*d, ibid. 



6. Tender that the plaintiff was re^dy to 
pay what was due for the copy of a 
poll, till the officer demands fomc- 
thing certain, held a good tender. 
Philif V. Sffii/h Page 179 



Cenemeni 

I. The word Tenement ^ mentioned in die 
ftat. 9& ro Will. 3. fortheworkhoofe 
corporation of Cokbtfter^ extends to a 
reftory. PwaeU v. Bull 265 

3. The word Tenement extends not only 
to that which may be holden by fome 
fervice, but comprehends all that a 
man may be feifed of nt de libera 
Ttnement<f% Ibid, id] 



Senntf. 

I . The' whole term is but one day in 
law. Reeves v. Trindh 25^ 



1. It is not neceffary by thd cotnmon 
law to give notice of the fett'mg of 
them odt. Gale v. Ewer t] 

2. A cttllom to give notice is good. Ih-- 
in note ihii 

3. The turning of cattle into them 
makes a fraudulent feverance. Ibid. 

4. No a£lion lies againft executors on 
the flat, a & 3 £dw. 6. c. r3. for ok 
fetting out tithes. Att. Gen, v. irhiu 

5. Neither is theexecmorof the paribo 
entitled to the forfeiture given by that 
flatute. Ibid, in Note tblU 

6. Unity of poffeffion Of a Manor and 
Redory wiU fiot exempt the demefne 
lands from the payment of tithes, 
when they come to be fevered. Fox v. 
Bardnuiii 49? 

7. Clover-feed is a fmali tithe, and as 
fuck due 10^^ the Vicar. WM^ v. Pain 

6« 

i. I'otatoet 
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8. Poutoes ftre-Ia their nature a fmall 
tithe, and the fowingf them in great 
qaancitics makes no aheration. Ibid. 
in Note Pagt6^g 

9. Small tithes muil be efti mated from 
the natare of the thing ticheablej and 
not from the quantity in which it is 
{owed. Ibid, ibid, 

JO. Acorns are fmall tithes. Ibid, 64.0 

11. It is necefiary that the acorns be ga- 
thered and fold ; for if they drbp of 
them(elves from the trees in the fea- | 
fon, and the owner's cattle eat them, ' 
in that cafe no tithe (ball be paid of 
them. ZJ/V/inNoica ibid, 

12 . Prcfcription in nom decimamh even 
againll a Wy impropriator was hoi den 
not good. Wright v. Ei^ans 643 

13. No one can prefcribc in a non dtci- 
fmmdc again (I a fpiritual pcrfon ; and 
the reafon for it. Ibid, 647 

14. A layman may claim an exemption 
from the payment of Tithes by a 
real compodtion. The meaning of 
a real compoiition. Ibid, in Note 

650 

15. When a Modus dccim^i (hall be 
good. Ibid, 651 

16. The definition of a hUdvt, Ibid, in 
Note 2 ibid, 

£7. The different grounds upon wjiich 
religious perfons could be exempt 
from the payment of 1 i&hes. Ibid, 

ibiJ. 

18. Spiritual perfons, or the King, who 
1% Perjhna facray being capable of 
Tithes in pernancy, are capable of 
prefcribing to be difcharged of the 
payment ^f them. Ibid, 654 

19. The King's Patentee, beitig*a lay 
perfon, cannot do fo. Ibid, 656 

20. Bill to e(labli(h a Mo.tut when pro- 
per. Rudgis, Chapman 697 

21. A plea of the Hat. 13 Eliz. c. 20. 
ivas allowed to be good when pleaded 
to a bill brought by a Iclfce for rithes. 
Bokenham v. Meuifield 392 



CcabcrCe 

T . Matter of inducement i» not traverf- 
sihlc. Anon- 2^9. 



2. When the defendant in replevin 
makes conufance, or avows that the 
property is in himfelf, it feems to be 
fufficient without a traverfe. Lfyveda^ 
V. MiKbill Page 247 

3. Where intereftis in land, or claimed 
out of it, the plaintiff cannot reply 
de injuria fua frepridt but ought Xo tra* 
\€t(t the right. C^kerd v. Armfirmg 

58* 

4. The inducement to a traverfe is in- 
fufEcient, where the traverfe is a 
thing immaterial. NrsDiandy* CoUins 

302 



I. If a lord of a manor cut down treei 
where a copyholder may take them 
for repairs, trefpals lies. AJhmtad v. 
Ranger 7 1 . 



1 . Lies for & bond ; and for Letters Pa*, 
tent. Pickering V, Appleby 355 

2. ^uart^ Whether it Ues for a Negro. 
Ibid. ibid. 



CntSee. Cruft. 

1. If a trnftee has conveyed lands before 
execution fued, though he was feifed 
in truil for the defendant at the time 
of the judgment, the lands cannot be 
taken in execuiipQ, Hmu$ v« Colei 

226 

2. If a term of years be ailigncd to A^ 
for the uieof B. this (baU be a trud 
for R, and not an ufe executed, laun- 
ders v. Stevens 27 1 

3. Whatever a truftee does to prevent 
the intention of his teHator is a breach 
of trull, and ought to be fet a£de« 
Attorney General v. 2'i/ung 423 

4. Where one purchafes with notice of 
a trull, he is liable to its peiformance, 
though he paid a valuable confiJcra- 
tion. Cioft v. p6<wii 609 

S. A 
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^4 A Court of Bquity may order a fern* 
covert who is an infant> being heir or 
truftce to levy a fine. Anbn, Page 6i^ 

6. A perfon is deemed a truHee, if he 
takes an inheritance after noticeof ar- 
ticles to fettle tfaeefiate. Skirmev, Mey- 
rick * 7PO 

2* The (latute of limitations extends 
not to a truil. I6iJ. 709 



We. 

i. A N ufe is an authority to take the 
^"x, profits. Daw V. Ntivborough 

243 

2. No ufe can be limited on an ufe. 
Ibid. ilU. 

3. If a term of years be affigned to A, 
^ for the ufe of B. this (hall be a truft 

for B. and not an ufe executed. Saun-^ 
dtn V. Stevifu «7 1 



QIatfance. 

1. TJLEA, that the defendant fully ad- 
J7 miniftered anfi exbibitionem billtr 
ipjius the plaintiff, where it ought to 
})avc been ante impetrationem brev* de 
attachiamenu held bad. Poalton v. 
Goddard 143 

!• Helps every thing which is neceffary 
to be proved upon the trial, and with- 
out which no verdid could have been 
given. Blackall V. Had in Note 1 2 

2. Aids a faftalledged in a declaration 
at a day impoffible, but not a day be- 
tween the declaration and the verdid. 
Ibid. ibid. 

3. Aids many things not exprefled with 
certainty. I'vefony- Moor 59 

4.. In aneje6lmentagain(ireveral,if one 
only confefs leafe, entry, and oufler, 
and the others do not, how the ver- 
did (hall be. Gree v. Rolls 1 14 

5 . A declaration in an adion on the cafe 
for a way was helped after a verdid, 
though the parricubr fort.of way was 
not ihewn. H^amer v. Cretn 

ibid. 



6. The words ad ufum defendentis infleaa 
of ad ufum quercHtis after a verdid 
Iball be rejeded. Palmtr v. Sta<velj 

Page 1 1 5 

f. In an adion for the ufe of a chariot 
for a year, the declaration was holden 
good after a verdid, though it did 
not %ver that the defendant had the 
ufe of the chariot for the year. May 
v. King 1 1 6* 

8. In an immaterial iflue the defendant 
fliall plead again even after a verdid 
for the plaintiff. Anon. 14^ 

9'. A verdid was fet afide where the ju- 
ry cad lots how they (hould give it. 
Phillips '^ . Fov^lcr " 525 

10. A verdid was holden to be void, be- 
caufe the jury examined the witnefles 
apart. Ibid. 527 

I i. Wheri 4 verdid hath found words 
fpoken of the plaintiff as brother of 
the defendant, it is fufiicient, though* 
there was no averment in the declara- 
tion, that he was his brother. Cafile 
v. Bailey ^28 

\l. An aigomentative plea fhall be 
aided by a' verdid. IVall v. Fui:vc(*d,* 
in Note 332 

13. When a prefcription for a feat in a 
Church is found by the verdid, the 
repairing; which is only a circum-' 
ftance requifite to fupport the prelcrip- 
tion, isof neceffrty included. Sudmin 
"v. Hay 566 
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1. A DEVISEE is not sf fufKcierr 
Jx witnefs to a will, within the 
ftatttteof friCuds. HiUiardv. Jennin^f 

9' 

2. Wher^ a Will is well ejfccuted with- 
rn the llatute of frauds. Peate y. Ou^- 

h . ' ^57 

3. It is not neceffary that the witneffes to 
a Will Ihould fee the Tellator fign it. 
Ibid. 198 

4. A Will in thefc words, / male my 
Nie^e Executrix of my Goods, Lands ^ 
and Chattels^ cannot be condrued into 

a de- 
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a devife of the kndj neither will it 
fnbjed the land to the payment of 
debts. Pizgott T. Piftrict Page 254 
' 5. A Will Aifficient to paTs a perfonal 
cftate will not amount to a good re- 
vocation of ^ former Will, whereby 
<he real eftate is deviied according to 
the (bitiite of frauds. Limhtry v. Ma* 
fin 451 

6. It (hall -be left to a jury to deter- 
mine, merely from circumftances, 
without any poiitive proof, whether 
the witneiles to a Will (being all 
dead) fet their names in the presence 
of the Tellator. Hands v. J^ma 551 

7. A Will (hall not be read on proof of 
a witneis's hand, nnlefs there be pofi- 
tive proof that he is dead. Hungati 
▼. FthirgiU 614 



IBitneflirf. 

. A Devifee is not a fuffident witnefs to 

a will within the ftatnte of frands. 

WJliardy. Jennif^t-* 9 1 

. It is not neceflary that the witne(res to 

a will (honld fee the teftator fign it. 

PeaU V. Ouglj 198 

• Where there is a fmgle witnefs 

againft the defendant's oath^ this is 



not fafficient evidence for a decree. 
Sf€ed V. Martin Page 587 

1 . Fifteen days between the tejte and re- 
turn of two Scire Facias' s incl alive, ie 

^ fttfficient. Goodwin v. Bearbank 51 

2. A defed in a writ is aided by the vo« 
luntary appearance of the defendant^ 
but not when his appearance is by 
coercion. King v. Tyler 109 

3. A writ of Execution may bear r^/ 
the firft day of the term of which the 
judgment is entered. Par/om v. GiU 

4. A writ of covenant for a fine is a real 
action. Hunt ^f. Bourne 124 

5. A fine levied of land in antient de- 
mefne in the Court of Common Pleat 
makes it a Prank Fee, and the Lord 
has his writ of difceit to reverfe ic 
Ibid. ^ . . "* 

fi. In an allegation that a writ ilTued 
out of Chancery (recitando^ E^c, per 
fuod pr^cejUt,) the King (hall be confi- 
dered as the nominative cafe to the 
verb fr^cef it. Haley. Owen 13a 
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